WEST TISBURY ZONING BOARD OF APPEALS

MINUTES: MARCH 8, 2006    

6:45 PM AT TOWN HALL

PRESENT:
Eric Whitman, Tony Higgins, Tucker Hubbell, Bob Schwier, Larry Schubert, Nancy Cole

ABSENT:
Toni Cohen

ALSO PRESENT for All or Part of the Meeting: Ernie Mendenhall (Bldg Insp.), John Powers (Bd Hlth Agent), Scott Jones, Kell Hicklin, Nancy Cabot, Dan Cabot, Davies Cabot, Ben Cabot, Judith Bryant, Carole Hunter, Judy Crawford, Tad Crawford, Stan Hersh, Christine Pettit, Gregory Pettit, Justine Coppenrath

INFORMAL DISCUSSION REGARDING A POSSIBLE APPEAL

6:45 PM 
Lamberts Cove Inn:  Informal discussion prior to a possible appeal of a decision of the Bldg Inspector:  Tucker Hubbell did not attend this discussion, recusing himself as an abutter.  The ZBA read the Inn owners 4 page letter dated March 8, 2006, which recounted events leading up to a decision of the Building Inspector in February, which he told the Inn owners, could be appealed starting with the ZBA.  

Chair Eric Whitman opened the matter by addressing the Inn owners, Scott Jones and Kell Hicklin, saying it was to be an informal discussion re the Inn’s restaurant’s bathrooms; that the crux of the matter was that Scott and Kell were here because they don’t agree with the decision of the Building Inspector made subsequent to the Feb 15 ZBA hearing: That they must bring the bathrooms up to code at this time.  Prior to this order, the Inn owners said, they had been told by the Bldg Insp they didn’t need to bring the bathrooms into ADA compliance until they were going to tear them out, renovate them. Eric said, the bathrooms had not been the subject of the ZBA hearing; reconfiguring the dining areas, (extending and altering a pre-existing, non-conforming use) had been.  Eric said it seemed like everyone was coming at this late.  After looking at the Mass. Board of Plumbers and Gas Fitters information before him (gotten through a March 8 phone call to them by Ernie), Eric concluded it looks like they should put in one unisex bathroom. Eric said this is down from the 5 seats Ernie had told the Inn owners they needed subsequent to the ZBA hearing of February 15, so perhaps it’s good news.   Ernie stated, if they put in a unisex room with one flush toilet, one lav, a 3’ door and bars on the side, according to MA Board of Plumbers, they would be in compliance (with number of seats per diners and handicap bathroom).  

Eric said he understood that they had been told by Ernie they could appeal his decision to enforce bringing the bathrooms up to code at this time by going to the ZBA, that appealing to them is the first step in a court appeal.  Scott said his point was that at the ZBA hearing we discussed the bathrooms; He and Kell had told the Board they couldn’t afford to do the bathrooms this year and they’d previously been told because they weren’t modifying them, they weren’t required to bring them up to code yet.  They’d told ZBA they would do it next year.  The ZBA were content with that and did not make the bathroom changes a condition to changing their dining room seating.  Scott said, Ernie Mendenhall sat right there and made no comment.  

Scott and Kell continued:  Ernie subsequently made an inspection re the ongoing permitted work, and saw their bathroom fixtures on the lawn.  They were putting new vinyl floor covering on to last another year, $80 worth, and in order to do it properly the fixtures were removed. The current vinyl was old and scruffy.  Ernie went ballistic thinking they were re-doing their bathrooms and told them they were doing enough work on the bathrooms to constitute a complete renovation, so would have to increase the bathroom seats to 5 (needing to add 3) to be compliant for 70 dining seats, plus make a handicap bathroom, and said he wasn’t going to give a building permit for any more work on the Inn until they did that.  This is sudden, and they won’t be ready to open for the season and will have to close.  When they bought the Inn it had 70 seats; they’ve been to the Town for various permits and no one had expressed concern for the number of restroom seats, just the handicap upgrade.  They have regard and respect for Mr. Mendenhall’s role and respect for his role in handicap compliance.  However because they rely on the Building Inspector and the Town to inform them what is required, they were taken aback to be suddenly informed at this stage of additional requirements. 

Eric said this was maybe the straw that broke the Camel’s back, as they’d said at the hearing they weren’t touching the bathrooms.  Eric said he agrees that the floor covering is a minor thing, but from the BI’s point of view, they did “touch” the bathrooms.  Scott said there was no permit required to change your floor covering.  They weren’t enlarging or taking down walls.  Had he known it would produce this reaction, he’d have left on the old floor covering.  It wasn’t his intention to lie to the Board.  Eric said, on the other hand, think about what would happen if a handicap person came to the restaurant and couldn’t go to the bathroom, that person could perhaps shut you down and the ADA would be right in your and Ernie’s face.  Scott said he does not contest the code.  Eric continued, probably all you need is one more lav and toilet which could conceivably go into the accessory room, ADA compliant.  Scott said they are making that room into a meeting room; it has a fireplace in it and they’d have to build it off an existing hallway.????  

Ernie said perhaps he was somewhat behind.  He had apologized for his initial mistake (of belatedly sending them to ZBA), but the ZBA has given the Special Permit for the alteration.  He has re-looked at the code books and it’s clear that if you spend more than $100,000 in renovations, you have to do the handicap bathrooms.  No disrespect to the ZBA, but you can’t exempt codes.  Eric said, we did not exempt code.  Also, Ernie said, for 3 or 4 weeks, I haven’t had a stamped set of plans.  Scott said, the first set of plans had been stamped by a structural engineer, copies to Ernie and John (Powers), which they’d added the handicap access to. Ernie reiterated he didn’t have the plans and he can’t act without a set of plans.  Scott said he’ll get him a copy before the end of the week.

Larry said he thought they’d (Board, Ernie and applicants) come to the conclusion at the hearing that the renovation cost wasn’t high enough to trigger mandating that the bathrooms be enlarged etc to be up to code, and the owners said they planned to do it next year.  Other members didn’t think that discussion about the renovation cost had been conclusive. Eric commented that that was part of the problem, bathrooms were not a part of the application to the ZBA and they had declined to make bathroom changes a part of their conditions in their decision.  However, he said, that does not mean the Building Inspector won’t require things for his permitting and State codes.  

Nancy (who had not been present for the, now closed, hearing) asked Ernie if he’d been happy to hear that the bathrooms would have been done within the year.  Answer was no.  Tony Higgins asked if previous to the February ZBA hearing, the Inn had been given a years grace on the bathrooms.  Answer was yes.  ?????

Eric said, he feels that the floor re-covering is just part of what caused Ernie to ask them to come up to code at this stage.  Ernie looked into the codes more and found he can’t let it wait…no wheelchair can get into the bathrooms.  Scott said they do not debate this.  Larry suggested a deluxe, handicap porta-potty arrangement to be used for the season until a new bathroom was built after the season.  He couldn’t see forcing a handicap bathroom being forced to be put in the middle of the Inn for one season; not a solution.  Eric said he agreed that it should be installed where it’s going to remain.  Scott said their bathrooms have never been an issue, no lines, no complaints.  

John Powers referred to the Food Establishment Plan Review Guide (a copy of which he supplied to ZBA office who gave copy to LCI) which gives the Board of Health the purview to determine what bathroom facilities the Inn should have.  He said the reason he’s into this so late is the applicants have given him plans piece-meal.  First he had dining room plans, then kitchen plans, the handicap entrance plans; they were unaware they’d be looking at this.  

ZBA questioned, if the Inn owners plan to formally contest Ernie’s opinion or one of the Bd of Health, is ZBA the right Board?  Whether or not they have to be code compliant for a restaurant sounds like a matter for a Code appeals board, not the ZBA.  The last thing the applicants should want to do is go through the lengthy ZBA process and find out ZBA could only uphold the BI as the ZBA doesn’t enforce code.  Scott and Kell said Ernie and John said they won’t give them permits.  They explained that the kitchen plan was given to the Board of Health later than the dining room plan as their Chef was the informed person to prepare the kitchen plan.  They said they had Weddings booked for May, and now they may have to close their restaurant.  When they left the ZBA hearing of Feb 15, they thought they were set to go forward with their renovations; no one had objected.

Tony Higgins said it does seem excessively harsh; could there be a temporary written fix somehow for the season, with conditions for next year.  Nancy said she too also thinks it harsh, although she understands there are codes and Ernie’s role.  ZBA told the LCI owners they should explore other options, other Boards to appeal to such as ADA or Plumbers and Gas Fitters.  Julie said she had been given an application to appeal to the ADA taken from the internet; they could have a look at it tomorrow in the office.  (She couldn’t find the application in the office the next day, and did not further involve herself).  ???

Scott said, please give us a break; we’ll do it.  Eric said, I think you can tell by the tenor of this meeting that we are sympathetic, but you’ll have to appeal to other Boards for the relief, as the ZBA cannot override a State Code.  He asked them to keep in touch and to come back next week if they wanted to talk some more.  Ernie Mendenhall said, the ZBA are the first recourse in appeals and they would have to vote to say that the LCI had used up this recourse before they could appeal to ADA, say.   ZBA declined to vote this as they had simply told LCI that an appeal to the ZBA would not be constructive and had suggested they pursue other appeals boards if they couldn’t do the bathrooms this season and couldn’t get permits to proceed.  ZBA is your first recourse if you want to appeal to Superior (or Land) Court, they thought, not State Boards, but in any case an appeal to ZBA and then Court is lengthy and costly and the Inn would not be open.  They have the right to appeal to the ZBA but the discussion was put on the agenda first to talk it out first.

Bob asked John Powers, would you guys have stepped in on this?  Answer was yes.  The discussion was concluded.

HEARINGS (20 minute late start)

7:20 PM
An application by Dan and Nancy Cabot for a Variance to build a guest house (3 acre lot) with sideyard setbacks of 37’ and 49’ due to the width and shape of the lot.  Section 10.3-2 of Zoning Bylaws; Map 32 Lot 17; 30 Middle Rd; RU Dist.  Correspondence:  1) Abutter Boass, in favor; 2) Abutter Kenney, in favor; 3) Pl Bd memo re new drive off middle rd.

Dan’s and Nancy’s son Davies presented their application.  He introduced himself as the person who would be living in the house.  The lot is 110’ wide; only a 10’ wide house could make setbacks; the proposed house is 24’ by 33’ and the setbacks would be 37’ from the southwest and 49’ on the northeast; the lot is 3 acres so can have a guest house; the access now is a drive shared with abutters Millett and Boass.  This drive is a deeded access to the lot for his mother’s lifetime (due to a family agreement).  They have been to the Planning Board re cutting a new entrance off Middle Road onto their own lot.  Simone’s Pl Bd memo confirmed that the Cabots’ have the right to do this.    ZBA agreed that the shape and narrowness of the lot were unique to the zoning district and a variance for setback relief could be granted.  Guesthouses are almost never before the ZBA, as if you have the acreage, it’s by right through a building permit.  Noting that the house would meet the 800 sq ft size, the Board voted to grant the variance. 

7:40 PM
An application by Carole Hunter on behalf of Tad and Judy Crawford for a Special Permit for 5’ of setback relief, at the nearest corner, in order to add on a 163 sq ft entry and stair to replace an existing bulkhead entrance to the basement.  Section 11.2-2 of Zoning Bylaws; Map 26 Lot 12.6; 56 Nat’s Farm Lane; RU Dist.   No Correspondence

Carole described that the Crawfords want to finish their basement for family use and would like a more convenient and safer access than the bulkhead entrance.  The entry could not be made to fit into the 50’ setback.  The affected abutter had no objection and in fact is the head of the development’s ARC which has already approved the entry.  After looking at the plans and finding out that the existing bulkhead would be removed, the ZBA voted to grant the special permit as the addition would have no detrimental effect. 

7:55 PM
An application by Stan Hersh for a Special Permit to alter and extend a pre-existing, non-conforming house (by setbacks) by enlarging the kitchen and dining area, to be sited 46’ from the NE bound. Section 11.1-3 of Zoning Bylaws; Map 17 Lot 49; 200 Otis Bassett Rd; RU Dist.  No Correspondence 

Carole Hunter also designed Stan Hersh’s project. Both Carole and Stan described the straightforward addition of living space for a modest house while the ZBA looked at the plans.  Noone was in the audience for the hearing, and no correspondence.  Citing that the existing house is now 48’ from that bound, it was deemed that the 2’ of relief was not detrimental to the neighborhood.

8:10 PM
An application by Island Pools & Spas on behalf of Therese Driscoll for a Special Permit for a pool and associated 16’ by 18’ pool house and for 10’ of setback relief at the nearest corner for the pool and a pergola/fireplace arrangement. Sections 3.1, 11.2-2 of Zoning Bylaws; Map 30 Lot 2.50; 265 Pond Rd; RU Dist.  No Correspondence

Justine Coppenrath (nee Cihanowyz) represented the Driscolls:  The Driscolls had a house and pool on another Deep Bottom lot, and now have bought this house and property and want the pool complex as submitted.  There would be cedar fencing along the perimeter and picket fencing at the front of the lot on either side of the house.  The lot was pretty much cleared to the property line when the house was built, before the Driscolls bought it; there are trees, but surrounded by lawn.  The common meadow area is to the rear of the lot.  The back fence will be in about 15’ from the property line, as, per covenant, a meadow perimeter path must stay open.  At the sides, it will be in around 10’, making it not exactly a perimeter fence, something not allowed by the private covenant.  

She continued:  The translucent roof for the pool house as shown on the plans will be asphalt shingle, as translucent not allowed in the development.  There would be a stone wall at the rear of the pool’s bluestone terrace, turning the corner to connect with the poolhouse, which will house the pool equipment, a half bath and a shower.  Between the pool and the stone wall would be the outdoor eating area, grape arbor and fieldstone fireplace’, structures over 6’ high so in need of setback relief if less than 50’ from a bound.  

 It was noted that the outdoor fireplaces were a new trend, and may be in need of regs, much as the outdoor wood burning furnaces under review in Vineyard Haven.  The Board would look at the complex as a whole.  Greg Pettit, next door neighbor, emphasized his concern that the Driscolls hadn’t applied to Deep Bottom ARC; they’d been given no plans.  Justine said they did have plans and will be applied to; they’re doing the ZBA first.  The ZBA agreed there was no particular order to who reviewed first, private or Town. Christine Pettit’s concern was that the pool complex interfered materially with her view of the meadow and pond.  Deep Bottom prohibits structures within 100’ of the bound of the meadow.  The Petitts had recently attended a hearing for their neighbor’s pool on their other side, also.   Justine said Peter Rosbeck hadn’t thought the pool and etc would impede the view.  Mrs Pettit also had concern for smoke from the fireplace and for the fact that 10’ of setback was being requested for the pool itself and for the pergola and fireplace.  Also that the perimeter fence wouldn’t be hidden as the lot is clear cut.  Justine pointed out that the fence would be seen by the Driscolls.  Mrs Pettit pointed out it would be their own scrub and trees that screened the fence from them.

Nancy pointed out, the covenant aside, a person can object because their view will be obstructed.  Tucker suggested putting the pool at the front of the house, or turn the pool around.  Other suggestions were, how about no pool house; use the house to change in, it’s big enough.  Justine pointed out the equipment went in that structure and that there were leaching field considerations, and it was a one story structure that wouldn’t obstruct the view.  ZBA pointed out other pool applications had equipment housed in dinky sheds.

Eric suggested a continuation and site visit.  After discussion the ZBA agreed.  Justine was asked to let her clients know that in light of the covenants and precedence, the ZBA were reluctant to grant the setback relief asked for, or to grant the pool complex as sited, and asked for a new plan for the pool and other structures within the setbacks.  Site date to be set when plan is ready.  The hearing was continued to March 29 at 7:35.   

BUSINESS

· Minutes of Feb 15 were approved as written.

· Jim Neville, Red Pony Rd:  Question from Ernie.  At a framing inspection Ernie found the house under construction to be 32’ plus high and reluctantly informed the owners he couldn’t allow it.  The owners and the builder had not meant to be over height.  Ernie told them they could contact the ZBA to see if they could appeal his finding to them.  They contacted the ZBA office, the question was put on the agenda.  The Nevilles were unable to attend the meeting.  After discussion, the ZBA didn’t think they could hear an appeal of Ernie’s decision, or rather, legally would have to uphold the Building Inspector’s decision as there is no provision in the Bylaw to ask for height relief.  The only recourse would be to hear it as a Variance and that applies to issues of topography, shape, soil, etc. The ZBA discussed a variety of ways in which the house could be altered, and listed past cases in which the BI ordered houses or parts of houses to come down to conform to height.  It was agreed there are houses in Town higher than 30’.  The Board expressed regret that they couldn’t hear the appeal.  Julie is to call them.

OTHER CORRESPONDENCE

Out:  Steven Stimson Assoc re Willow Farm pool

In:  CPA workshop notice, and DCHD 40B workshop notice and letter/plans of James Cooper

The meeting was adjourned at 9:38.

Respectfully submitted, Julie Keefe

Approved on March 29, 2006
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