WEST TISBURY ZONING BOARD

MINUTES:  DECEMBER 15, 2004

TOWN HALL   7 PM

Present:   Eric Whitman (Chair), Tucker Hubbell, Bob Schwier, Tony Higgins, Nancy Cole, Toni Cohen

Absent:   Larry Schubert

Also Present for All or Part of the Meeting:   Robert J.C. Murphy, Beth Carr, Troy Maciel, Laura Maciel, Linda Talbot, Geoff White

BUSINESS

· The minutes of December 1, 2004 were approved as read.

· Message from Mark Bobrowski.  Sepanara did not file trial brief on time (for the court deadline of Sepanara’s appeal of the June 2003 Superior Court Judgement that upheld the October, 2000 ZBA Gibson decision).  Court has temporarily dismissed the appeal.  Sepanara has the right to make a motion to reconstitute the case within 21 days.  Mark will let ZBA know if he does.

· Question from Paul Foley at MVC re South Mountain application to add on to their building and increase the number of employees over the number of 12 as conditioned by the MVC and ZBA in the Comprehensive Permit decision.  Is this a case the ZBA would like to have to go through the whole MVC hearing process; does the ZBA want that extra level of review, or would ZBA be fine with handling it after its gone through their LUPC?  

The consensus of the West Tisbury Zoning Board was that they didn't feel the South Mountain application, a case procedurally required to be referred to the MVC, needed that extra level of review of a "full blown" MVC hearing.  To their knowledge there have not been any complaints regarding the South Mountain business since it was granted in 1998 nor has the business generated a lot of controversy in the neighborhood since the hearing process.  The Board would appreciate the input of the LUPC process, but feels comfortable that the ZBA hearing process would give the application a thorough and more than adequate review.  The abutters will have the opportunity to comment and take part in the hearing. 

HEARING

7:30
An application by Troy and Laura Maciel for a Special Permit to build a 660 sq ft garage with 500 sq ft overhead apartment; Sections 11.2-2, 4.4-3 and 4.4-4 of West Tisbury Zoning Bylaws (Special Permit required for an over 676 sq ft accessory structure on an under 3 acre lot, and occupancy and dimensional requirements for apartments). Map 10, Lot 58; 30 Pine Lane; RU District.  1.7 ac.  Correspondence:  1) Robert J.C. Murphy

The hearing was opened at 7:30.  Mr. Murphy submitted a letter that was read aloud.  The letter is reproduced below as written:  

Dear Eric,

You are being informed by this correspondence that the property owners, neither past not present, of whom you have currently notified me, as wishing to construct a second structure via special permit on land listed in the West Tisbury assessor’s office, as map 10 lot 58 – on a subdivision know as pine lane estates with restrictive covenants recorded on August 26, 1974 and rerecorded on October 8, 2003 in my name in the Dukes County registry of deeds, as book 320 page 25 and book 973 page 155 respectively have no right to build anything on the above mentioned lot.

I believe the applicant (Troy and Laura Maciel), as well as their council to be knowledgeable and in contempt of the Massachusetts general laws governing this matter.  Also, whereas it is my opinion this board has no standing in restrictive covenants and is presently being sued – regarding previous contemptible actions perpetrated by this board in misrepresenting the minutes and prejudicial motions by several members of the board – piercing its corporate protection; I am suggesting that you not offer legal advice by articulating the aforementioned covenants have no standing.  It is my humble opinion that this board has harmed me irreparably in the past and continues to do so in the present.  Consequently, I wish to make this subject a matter of public record in your minutes, and am requesting a copy of the minutes to be sent you me at my address.

Warmest Personal Regards, 

Robert J.C. Murphy

Eric invited Troy Maciel to present his application.  Troy Maciel said he and his wife had bought the property in August of this year.  They plan to build the main house and the garage/apartment in the same time span.   The garage/apartment might be built first.  Board members asked if he were aware of the occupancy restrictions on accessory apartments; that if they rent out the apartment, the tenant must meet the financial requirements of the Affordable Housing Committee, and other requirements in Section 4.4-4 of the Zoning Bylaws must be met. Troy replied that he was aware; that he had read the section of the bylaw.  Eric reminded him that the apartment can’t exceed 500 sq ft.  Troy said he understood; the apartment would be 500 sq ft (as shown on the plans).  The finish would be red cedar.

Bob Schwier noticed that the 2 egresses were on the same side of the building.  Both Troy and ZBA Admin. Julie Keefe reported that the Zoning & Building Inspector found this to meet code.  Tony Higgins asked Troy to clarify what appeared to be a roof over the upper deck space.  Troy explained there is a roof over the deck, but it is open.  Eric asked if they had a building permit for the house yet?  They do not, but they are in the process of filing.  Tucker Hubbell made clear that the Maciels do not need a Special Permit for their house, but do for the accessory apartment to be built in addition to the house (an over 676 sq ft accessory structure on an under 3 acre lot requires a Special Permit from the ZBA as does an accessory apartment.)  Eric added that they would not need to build their house before they can build the garage/apartment, should it be granted. 

Eric told the Maciels that the Town and the ZBA deal with the building and Special Permits for his proposed construction under Municipal and State law.  The ZBA can grant something based on the Zoning Bylaws.  However, he said, covenants are not the Town’s business.  The ZBA would vote that night whether to grant their request or not based on the municipal zoning bylaws, and then they (the ZBA) would “be done.”   Any further issues with private covenants or deed restrictions would be a civil matter.

Abutter Beth Carr asked to look at the plans.  She wanted to clarify that it was just one apartment being proposed.  It was.  Abutter Linda Talbot also examined the plans.  Eric asked Mr. Murphy if he would like to make further comment than his letter.  He said no, indicating that his letter expressed what he had to say.  Eric asked if there was any other comment before the hearing was closed.  Both Beth Carr and Linda Talbot said they had no further questions regarding the Maciel application.  Linda did ask if there was a cutoff point for acreage to have an apartment on a lot; she said this question was in regard to her own lot.  Board members explained she and the lot would have to meet certain requirements, but there is not a cutoff point in acreage.   

Tucker made sure the applicants understood the renting criteria contained in the zoning bylaws:  that should they choose to rent out the apartment, the renter must meet certain guidelines, but that the Maciels can rent to someone of their choosing.  The owners sign an affidavit with the Zoning Inspector.

The hearing was closed.  The architect for the Maciels’ application, Geoff White, arrived at the meeting at this point, apologizing for being late.  Eric told him the hearing had been closed and they were about to vote.  The vote was:  Whitman, in favor as the apartment qualified under the applicable bylaws; Hubbell in favor as the apartment qualified under the applicable bylaws, Sections 11.2-2 and 4.4-3 and 4.4-4; Cohen, for the same reasons; Higgins, for the same reasons; Schwier, for the same reasons.  Associate Member Nancy Cole concurred with the vote.   Eric explained that there was a 20-day appeal period after the decision was written and filed with the Town Clerk.  On his way out, Mr. Murphy asked the Board to mark his copy of his letter as received.  Eric Whitman did so.  After leaving, the Maciels and Geoff White returned to the meeting room to ask for a copy of Mr. Murphy’s letter, which was made and given to them.  
OTHER CORRESPONDENCE

· Heaphy Trial Memorandum and ZBA Trial Brief, copies sent by Michael Goldsmith.

The meeting was adjourned at 8:15.

Respectfully submitted,

Julie Keefe, Bd. Admin.

Approved as written on January 5, 2005
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