WEST TISBURY ZONING BOARD OF APPEALS

MINUTES:  NOVEMBER 30, 2005

TOWN HALL 7 to 9:00 PM

PRESENT:  Chair Eric Whitman, Tucker Hubbell, Bob Schwier, Tony Higgins, Toni Cohen, Larry Schubert, Nancy Cole

ALSO PRESENT for All or Part of the Meeting:  Jane Cecilio, Fella Cecilio, John Powers, Ernie Mendenhall, Susan Wasserman, Linda Hearn, Hermine Hull, Glenn Hearn 

BUSINESS

· Budget FY ’07:  The budget for FY 07 was approved.

· Discussion:  Fishers Nip n Tuck Farm Stand:  Karen Columbo, who lives in Vineyard Haven and is a past employee at the Fishers farm stand, came to the Board of Health and ZBA offices to find out if she could be permitted to run the farm stand and use the old dairy part of it to make ice cream to sell to restaurants or perhaps other outlets.  She currently does this using restaurant kitchen space provided by friends.  Her business is small; just she is making the ice cream.  She would sell vegetables and flowers grown in the stand’s gardens, plus other items traditionally sold there.  The question is whether or not she would need to apply to the ZBA for a Special Permit and whether the ice cream making could be permitted there. 

The Zoning Bylaw requires a special permit for agricultural retail use, but the stand is pre-existing non-conforming so has the right to be there; Ch 40A, the zoning act, describes exemptions and regulations for agricultural use; the dairy ingredients would not be produced on the farm as currently there is but one producing cow there; West Tisbury provides that agricultural uses (in this case that would be the growing and selling of vegetables, flowers, plants, eggs etc produced on the premises) are permitted by right on any sized lot, not just 5 acres; Karen would not live on the lot, so the ice cream making could not be permitted as a home occupation.

During discussion the following points were made:  ZBA feels Town would like the stand to remain and thrive and if the making of ice cream on the premises makes it economically feasible to run the stand, then it is a good use.  Dairy products are in the stand’s heritage.  The Planning Board, (relayed by Simone Desorcy to Julie) are concerned that the farm stand might be secondary or lost altogether, and while not against it, are cautious about it; David Douglas feels a special permit is required; Pl Bd members had pointed out how Donnie Mills’ is now what appears to be a clothing store.  ZBA members remembered that it was the Planning Bd who referred Donnie to them several years ago for a change in use application, and that it was based upon the testimony of Planning Board members at the hearing that the ZBA had granted the change in use to include an antique store or art gallery. 

After further discussion, ZBA concurred that the addition of ice cream making would not trigger a need for a special permit as the stand had traditionally been there and associated with dairy products and that Karen Columbo was proposing a low key operation with just herself and another employee or 2 for stand and ice cream.  Ernie felt he could enforce that the stand must be selling produce, eggs, etc from the premises; that it be predominantly the farm stand. ZBA asked Julie to ensure Karen understood this and that she would not be permitted to sell cones, frappes, etc, but could sell her product there in containers.  (Footnote: after further thought several days later, Ernie decided to refer Karen to the ZBA for a special permit as he felt it would be prudent to have this formal level of review.) 

· Discussion:  Cecilios at Biga…informal discussion to hear their plans and to decide what changes would merit new review and also decide if its Pl Bd or ZBA that would do the review.  Biga, which has gone out of business at the Post Office location, will now be a food place run by the Cecilios.  Doug Reid and Beth Kramer had a Special Permit with conditions for Biga.  However, in 2000 the Zoning Bylaw was rewritten and now relegates restaurant review to Planning Board under Plan Review; a special permit is no longer required.  The Cecilios plan to operate in the same manner as Biga but would like to make some changes in the spring.  The Board of Health, which inspects food businesses, asked the Cecilios to speak with the ZBA.

The Cecilios said they would like to eliminate the picnic tables currently used and replace them with 2 tables of 4 on either side of the table area on the porch.  They had observed that between the picnic tables and chairs provided, there were 16 seating places when they took over from Biga.  The Special Permit had allowed for 2 stools inside and 8 eating spots outside.  The 2 stools inside were no longer there if they had ever been put in, and it was thought that regulars had brought their own chairs and left them over the years.  The tables by the buses are provided by Cronigs.  They would like to replace the chairs on the front porch with benches.  They would like to enclose the latticed areas of the porch with Plexiglas to provide cover in the winter from the weather for customers eating outside.  They’d also like to enclose the front door somehow to cut down on drafts.  

ZBA asked Ernie Mendenhall (Bldg Insp) and John Powers (Bd Hlth Agent) if there had been complaints to them over time re Biga.  Ernie: He’d heard from people that in busy times it was hard to get through to the Post Office.  John: He had requested that they remove the built up number of chairs.  Eric said they must be mindful that they share the space with the Post Office and people must be able to get through the walkway from the parking lot.  Fella said he would ask Ernie to come approve his bench arrangement.  He added he would like to work with Steve Bernier to make the eating area by the bus stop more attractive.  

The other change they would propose is to sell pizzas.  The place has a pizza oven, but they would like to sell whole pizzas; people could call in to order.  Biga sold slices at lunch.  Currently hours for Biga are 7 AM to 8 PM.  They might propose to go to 8:30 or 9 and in the winter be open for pizza on Thurs, Fri and Sat.   The ZBA said this would be a substantial enough difference from what Biga was doing, as pizza orders would generate more traffic.  However, when the Cecilios decide to put the changes into action, ZBA agreed that they should go to the Planning Board for review.  John Powers was asked if he had input into the discussion.  He said that the Board of Health wanted the Special Permit transferred to their (Cecilio’s) name as the Mederios permit had been transferred to Biga.  He said there had been dust and other complaints in the past, such as not being up to code and they felt Cecilios should have the same permitting as previous management.  Julie: the Special Permit can’t be transferred, but that a new one would have to be applied for and the Bylaw no longer requires a Special Permit for a restaurant business in the MB District, but rather requires Plan Review by the Planning Board.  The Special Permit goes with the land, the premises, as long as it doesn’t have to be amended for changes.  Simone Desorcy (Pl Bd admin) also had thought the Cecilios could operate under the old Special Permit until they do make changes not approved in the Special Permit.  Ernie:  The Zoning Bylaw has changed since the Medeiroses and Biga ran the place; a food business in the Mixed Business District is now by right, with Plan Review, not a Special Permit.  Eric, to Cecilios:  Run your business and when you decide to make changes, go to the Planning Board for review.  Any complaints would come to the Town’s attention.  

· The ZBA noted the legal policy adopted by the Selectmen.  They voted to have Mark Bobrowski appointed to be a Special Counsel for the ZBA.  Julie was to confirm with Mark he would like to be so appointed and write a letter to Selectmen requesting this.

HEARINGS

7:30
An application by West Tisbury to amend conditions of a 1991 Special Permit granted to the Library:  1) To include the existing, currently used 18 secondary parking spaces on the lot as part of the approved parking plan for the Library and Howes House; 2) To allow that another surface other than crushed stone may be used for the drive and parking should the Howes House Grantors and Town so decide. Section 9.3-3 of Zoning Bylaws. Map 32 Lot 97; 1042 State Rd; VR Dist.  No correspondence

Linda Hearn, Hermine Hull, Susan Wasserman and Ernie Mendenhall, all library trustees, and Selectmen Glenn Hearn were in attendance to represent and support the application.  ZBA were submitted a Kent Healy drainage plan for the area that showed all the parking spots.  The aim is to get rid of the water that accumulates in the area and if need be, cover the drive with a different pervious surface to help achieve that goal.  Right now, the pot holes and puddles make it difficult going and dangerous for library and Howes House users, particularly for the elderly.  Glenn Hearn emphasized that the current landscaping will not be affected and if necessary more could be added.

Tucker said he was against paving.  Glenn said it would likely be pervious concrete block like that used at the Edgartown National Bank on Edgartown-Vineyard Haven Road.  Grass can grow between the blocks.  Glenn acknowledged there were 2 factions to the issue; one for paving, one against.  Tucker felt it was a drainage issue and one that should have been fixed by the Town before now.  Linda Hearn said that the money has been appropriated for the drainage and the putting in of the catch basins.  Money for a different surface has not been raised, and it is hoped wont be needed, as the idea is that the drainage plan will solve the problem.  Julie said that the request to remove the condition that only gravel could be used was included so the Selectmen won’t have to do the whole ZBA process all over again should it be decided a different surface was needed.  Linda Hearn said they would like to have the least amount of bureaucratic work possible in the process.  The ZBA voted to approve the application requests, noting that any surface must be permeable. 

OTHER CORRESPONDENCE

· Division of Fisheries & Wildlife…MESA 

· Legal policy from Exec Secretary

Respectfully submitted

Julie Keefe, Bd. Admin.

Approved on December 21, 05
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