WEST TISBURY ZONING BOARD OF APPEALS

MINUTES:  MAY 18, 2005

TOWN HALL    6:45 PM

PRESENT:  Eric Whitman (Chair), Tucker Hubbell, Bob Schwier, Toni Cohen, Nancy Cole, Larry Schubert

ABSENT:  Tony Higgins

ALSO PRESENT for All or Part of the Meeting:  Murray Frank, Eileen Maley, Mark Yale, Rufus Peebles, Andy Estrella, Jennifer Galler, Scott VanNess

BUSINESS

· Minutes of April 27 and May 4 were approved as read.

· Special Permit extension request…Joe Capobianco for Map 7 Lot73:  A 6 months’ extension was granted to a Special Permit of May 14, 2003.  The written request was received before the expiration date.  

· Scott DiBiaso re Map 22 Lot 16:  Scott contacted the ZBA to discuss this property as he has a P&S agreement, and informed by his attorney and Ernie Mendenhall that he’d need a Special Permit to rebuild the non-conforming house in a more conforming footprint, he hoped the ZBA would put something in writing that would assure his attorney (and the bank) that he would be able to re-build.  After discussion, Eric signed a statement that essentially stated Scott had the right to apply.    

INFORMAL DISCUSSION

Planning Board members Murray Frank (Chair), Eileen Maley and Mark Yale joined the ZBA at the Planning Board’s suggestion to discuss the Jamie Ferry proposal to build an approx 8,000 sq ft indoor tennis court on a former Joe Amaral lot in the Mixed Business District, and Dick McCarron’s letter to the Planning Board re Ferry proposal.  Murray said this particular case brings together an overlap of responsibilities of the 2 boards; the 2 boards need to have periodic meetings; the Planning Board’s decisions should play a bigger role in ZBA decisions. Murray said Eric had attended a Pl Bd meeting where he had said the Zoning ByLaw doesn’t allow the ZBA to permit a building of that size, but “give us an excuse to grant it”.  The Pl. Bd. then wrote to Atty Dick McCarron whose opinion was that it was appropriate for Jamie to apply under the ZBL, and that 9.2-2C would enable this; so, the Planning Board think this is a good use in that district, and allowable, and Dick McCarron backs them up. 

Tucker: I don’t think that’s what Dick said.  He wrote that the use is listed as allowed subject to Plan Review, but if it’s over 3,000 sq ft, it would need a special permit from the ZBA, which is simply quoting the Zoning Bylaw.  I don’t think he really answered Ginny’s question.  Jamie thought 9.2-2C was an out to allow his proposal; Dick made a reference to 9.2-2C, but didn’t answer the question. He didn’t find the letter to be very helpful as it simply quoted parts of the ZBL back to them, and didn’t address the 3,500 sq ft limit. Tucker had been on the committee for the new ZBL in 2000.  He realized some of the Pl Bd were not on the Board then, but some of their members had been upset over the size of the new Cronigs, which is 7,490 sq ft on ground floor (basement and upstairs not to be developed other than for storage), 10 sq ft less than the 7,500 allowed at the time. Due to the size of Cronigs, the Pl Bd was determined to limit building size in that district in the new ZBL.  They were also upset because the ZBA had not referred the application to MVC. (According to Cronig’s file, the ZBA had reasoned the old Cronigs was in existence and the same use was being replaced by new construction with a net increase of less than 2,000 sq ft, so it didn’t need to go to MVC.)  So, the Pl Bd in the new ZBL reduced the upper limit of 7,500 sq ft to 3,500 sq ft, with a way of increasing it, up to 5,500 sq ft, only through additions of apartments (Section 4.4-2).  This reduction is one of the more clear parts of our ZBL.  What if Loews comes in with an application saying they had to have a 10,000 sq ft building?  He’s not against Jaime or the use.

Murray:  You could turn down a Loews as it would have a big impact whereas the tennis court is just 4 people playing ball.  Julie:  A Loews use is also listed as an allowable use in the MB District.  Julie referred to the history of the Tribe’s Sears application in 2000; when they first applied, 7,500 sq ft was in place; after they went through the Commission, the building was reduced to 4,500 sq ft, which required a new application and plans to the ZBA, now under the recently passed ZBL, and the only way to increase the size from 3,500 was through the additions of apartments.  The Tribe had sued the MVC for taking so long with their application that they now had to deal with the new dimensions of the new ZBL.  The Tribe had stated at their ZBA hearings that their use could not be contained in a smaller sized building.  They had reacted negatively to ZBA discussion that their big store use wasn’t what ZBA would want for that district; they had pointed out it was listed as an allowable use. 

Mark Yale:  Like Murray said, that’s how the Pl. Bd. interprets the ZBL, as does Dick McCarron.  Tucker: Section 9.2-2C is meant to be applied to legally allowed structures, not used as a tool to allow an over sized building to be built.  Eric:  The Board could hear and grant the construction as the Planning Board suggests, but what if it is appealed?  He doubted it could stand up in court.  ZBA members referred to an oversize building built in the MB district before the new Bylaw; it had been mistakenly permitted by Mike Ovios, and had to be torn down.

Mark Yale:  This district is a better place to have the tennis center, rather than in the RU district.  Julie:  Doesn’t think an accessory building of that size could be built in RU district. Murray:  I think you should consider this application; it’s a reasonable and benign use of that site; it’s just 4 people playing ball.  Tucker:  He sees nothing in the Bylaw that would permit the building size.  Nancy:  Well, they can apply.  Mark:  Pl. Bd. is not looking favorably just because Jamie has already bought the land, but because it is an allowable use.  

Eric:  When he went to the Pl Bd meeting for their re-consideration of if the size was permittable, he was surprised by how enthusiastic the Pl Bd was; they encouraged Jamie, told him it was a great idea.  In the back of his mind, he was thinking, How? …I don’t think he can do it.  They’d then concluded the issue was cloudy and needed a legal opinion.  He has learned in his years on the ZBA that it’s dangerous to encourage an application before you’re sure of the facts.

Murray, Mark:  The Pl Bd feels it is a better use than Jamie having his business on the lot, having junk, equipment, trucks stored on the lot.  ZBA:  Jamie has a sheet rock business at his place, and there is not a lot of junk, trucks, stored outside there.  Tucker:  It’s the size that’s not allowed. The Pl Bd went to great lengths to diminish the size of buildings in the MB district.  The ZBA were hammered over Cronigs, and the tennis building would be bigger.  Murray:  This would not be a business like Cronigs, with a big parking lot, traffic; would be a low-key, private use.

Eric:  Jamie told him he’d rather the ZBA did the MVC referral, rather than at the Building Inspector level, as, if the ZBA opened a hearing, Jamie could get a sense of whether or not it might be granted, rather than spending the money and time at the MVC first and then not having it granted at the Town level.  If ZBA opened a hearing, the neighbors and Townspeople could speak; the ZBA could get a sense of what the people wanted.  Tucker:  Perhaps the ZBA should first get an opinion on the Pl Bd’s contention that 9.2-2C allows an application to jump over the 3,500 limit?   Or should Pl Bd go back to McCarron to discuss his written opinion?  Eileen: No, probably not a good idea.  It was left that Julie should seek a legal opinion on the issues for the ZBA.

Murray:  Let’s agree we’ll meet under happier circumstances.  There is a lot of concern about home businesses.  The Town may want to weigh in on this to the ZBA.   Julie:  It might be helpful to have Sean Flynn (Airport Manager pro tem) present to explain airport policies and rents for their Lt. Ind. District.  Mark:  Edgartown enacted a special zoning district there for outdoor storage of equipment.

7:30
An application by Lara and Joseph Uva for a Special Permit for setback relief: to site a one-story 12’ by 16’ shed 30’ from the rear bound. Sec.11.2-2 of West Tisbury Zoning Bylaws. Map 17 Lot 144; 261 Great Plains Rd; RU Dist. No Correspondence

After brief discussion and consideration of the plans, the Board unanimously voted to grant the setback relief for the small structure.  To make setbacks the Uvas stated, they’d have to site the shed in the middle of their lawn and their neighbor to the rear had no objection; no correspondence and no one in attendance.

7:45
An application by Dr. Rufus Peebles for a Special Permit to have a home occupation as a psychotherapist.  Section 8.5-1 of the West Tisbury Zoning Bylaws.  Map 17, Lot 108; 99 Great Plains Rd; RU District.  Correspondence:  Near Abutter Catherine Brennan, In Favor

Dr. Peebles described how he’d seen clients at home in his previous house; he’s just bought a new house; ample parking on site, circular drive; screened setting; clients 4 days a week; very quiet occupation; small sign stating his name on property.  After consideration of his testimony and submitted materials, the ZBA unanimously voted to grant the Special Permit.  No one in attendance for this hearing.

8:05
An application by Andy Estrella for a Special Permit to have an off-premises sign along the road at the corner of State and Cournoyer Rd for his Vineyard Yoga business located at 24 Cournoyer Rd.  Section 8.4-6B of the West Tisbury Zoning Bylaws.  Map 16 Lot 98.2; 1 Cournoyer Rd; Mixed Business District.  No Correspondence

In addition to already submitted materials, Andy added photos of a mock, cardboard sign he had put into place for the benefit of the other business owners that share Cournoyer Road.  He described his yoga building and that he has individual contractors who work there and tenants who rent space for their classes; i.e. yoga, massage, etc.  When asked how big the building was, Andy replied 2,400 sq ft on the ground floor and an apartment above.  The business and building were reviewed by the Planning Board under Plan Review in 2003.  

As per submitted plans, Andy hopes to have a main sign declaring “Vineyard Yoga” with plaques hanging below denoting either services or instructors.  It would be placed as referenced above, on a tiny parcel of land belonging to the Francis Cournoyer estate.  Andy will also have a sign in front of his building

After further discussion, the ZBA unanimously voted to grant the sign as submitted, noting that the plaques on the road sign should be reduced to 5 inches in width and that Andy would need to get sign permits from Ernie Mendenhall and submit written approval from Trustee Janice Feltz that permission had been given to put the sign there.  The following findings were made.

1. There is a public need for direction to the premises, as Vineyard Yoga is not readily seen from State Road since it is at the end of Cournoyer Road and not a part of the Middletown group of businesses already represented by signage along the road.  Additionally, there are currently 2 other similar businesses in the area and this increases the need for direction and identification.

2. The design, color, location and size is in harmony with the general purpose of the sign regulations.

8:25
An application by Carly Look on behalf of Harrowby Property Co for a Special Permit for a 16’ by 30’ in-ground pool and associated 8’ by 10’ equipment shed. Sects. 3.1-1, 8.5-4 of Zoning Bylaws; 245 John Cottle Rd; Map 6 Lot 7.2; RU Dist.  Request to withdraw without prejudice.

Carly Look submitted to the office a written request to withdraw without prejudice, as the owner, her client, would like to re-site the pool and wasn’t sure when they would have a new plan ready.  Unanimously granted.

8:40
An application by Jennifer Gallar and Scott Van Ness for a Special Permit to have a home occupation:  a holistic business of massage and alternative therapies.  Section 8.5-1 of the West Tisbury Zoning Bylaws.  Map 16, Lot 81.2; 472 State Rd; Mixed Business District (Cournoyer house across from Cronigs’s ).  Correspondence:  Owners Janice Feltz & Mary Cournoyer, letter of assent to application

Although in the MB District, Map 16, Lot 81.2 is under 20,000 sq ft and as such was permitted to be built as a house not a business.   Substandard residential lots can be grandfathered under Ch. 40A, but not business lots.

Scott and Jennifer said they were from Texas; she’d been in the military and when she got out, they put her through school, where she studied holistic therapies.  She and Scott are renting from owners Janice Felz and Mary Cournoyer; living upstairs, planning to use the 1st floor for their business, year round.
The Board reviewed submitted materials for the home occupation, to be called Rainbow Bridge and described as a home for spiritual growth and healing of the soul, and self esteem and self help classes; massage therapy, energy work, classes in health and related practices, and to sell oils, soaps, dream catchers, sea salts, candles, and “spiritual tools” made on the premises.  Jennifer said she would order the supplies necessary to produce the soaps, oils, etc, on the premises.  They plan to have a gold leaf sign in keeping with others they’ve seen on the Island.  (On premises sign needs a sign permit from Ernie, not a special permit if in keeping with requirements).   They understand the limitations in the ZBL regarding home occupations; they’ve been provided with a copy.  Jennifer will work on the premises; she may have up to 2 employees. 
There is ample parking in back of the house. They are improving the parking area.  Group classes would be small, 4-6 people at a time.  They described the need for adding a bath downstairs, for rinsing after “clay wrap” therapy, which led the discussion to Board of Health approval, and plumbing and building permits.  The applicants were cautioned to further discuss their plans with John Powers (Bd of Health agent) and Ernie Mendenhall, Bldg & Zoning Insp.  The Board voted unanimously to grant the Special Permit with conditions, one of which is the following:

Note Well:  Board of Health approval is required for “Clay Wrap” and other therapies involving the use of plumbing facilities and other practices requiring Board of Health inspection and approval.

The meeting was adjourned at 9:05 PM.

Respectfully submitted, Julie Keefe, Bd. Admin.

Approved on June 1, 2005
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