WEST TISBURY ZONING BOARD OF APPEALS

MINUTES:  APRIL 27, 2005

TOWN HALL AT 6:45 PM

PRESENT:  Eric Whitman (Chair), Tucker Hubbell, Bob Schwier, Nancy Cole, Tony Higgins, Larry Schubert

ABSENT:  Toni Cohen

ALSO PRESENT FOR All or Part of the Meeting: Atty Geoghan Coogan, Ashley Hunter, Carol Hunter, Ernie Mendenhall, Barbara Paciello, Francis Paciello, Kevin Johnson, Laura Roosevelt, Mark Baumhofer 

BUSINESS

· The minutes of April 6 were approved as written.

· Bittersweet Restaurant changes…need amend Special Permit?  Job Yacubian, operator of Bittersweet Restaurant in North Tisbury, would like to prepare meals for patrons in their homes, involving sending out a chef and wait staff to prepare the restaurant fare in their homes.  He is talking with the Board of Health about what to do to get their approval; B of H are asking the ZBA if Job would need to amend the existing Special Permit on the restaurant, that is would this increase of use be substantial enough to require an amendment.  After brief discussion, ZBA members decided they would need more information before they could decide whether or not the change would be compliant with the findings and conditions on the property.

· Question re multiple affordable housing permitting.  Section 4.4-3B in the ZBL identifies the Planning Board as the Special Permit Granting Authority for multifamily housing (under affordable provisions.)  Ginny Jones, acting Pl. Bd. Administrator in Simone’s absence, had an inquiry re the permitting/conversion of a single-family residence and outbuildings into multiple affordable units.  The house is pre-existing, non-conforming and in the Roadside district, so ordinarily would go to ZBA for permits for alteration and extension.  Ginny maintains that the multi-unit application would first have to go to ZBA under 11.1-3 (alter and extend non-conforming structure) before the Planning Board could hear it.  ZBA members agree that as the Special Permit Granting Authority, the Planning Board would look at the project as a whole; take into consideration all of the special permitting required.  In order for ZBA to grant an alteration and extension, they would have to look at every aspect of the project, including use, and in effect doing what the ZBL designates the Planning Board to do.    

· Potts site visit and Tucker’s written response on behalf of the ZBA.  Tucker Hubbell, Bob Schwier, Toni Cohen, and Larry Schubert went to Elias Lane and the Potts residence there to view what the Kenney riding arena looks like after dark with the lights on.  They met with some members of the Elias Lane Road Association, including Sean Conley, Marjorie Potts and Joy Robinson Lynch.  The Board reviewed and approved Tucker’s letter written to the Association as a result of the site visit.

· Jamie Ferry proposal?  The Board informally discussed Jamie Ferry’s proposal to build an approx 8,000 sq ft indoor tennis center in the Mixed Business District on the former Joe Amaral property on State Road.  Jamie has bought the property.  He had talked with the Planning Board, at a January 31 meeting, regarding his proposal.  They had told him he would need a Special Permit from the ZBA and advised him to talk with the ZBA.  In early April, Jamie came to the ZBA office for a Special Permit application for the project, at which point Julie asked him if he had talked with Ernie Mendenhall (Bldg & Zoning Insp.) yet?  He said he hadn’t.  She suggested he talk with Ernie, for as far as she could tell, the building would exceed in size what could be permitted in that district.  ZBA members discussed that one can exceed 3,500 sq ft only through Sect. 4.4-2, regarding additional footage allowed per affordable apartment provided, up to 7,000, including apartments.  Jamie also spoke with ZBA Chair Eric Whitman regarding his project, maintaining that Sect. 9.2-2C, regarding large scale structures, would allow the building to be built as it could not be practically accommodated in smaller buildings.  ZBA members agreed that that provision is meant for when the ZBA is hearing applications for large scale buildings that do meet the dimensional requirements, not as a green light to allow an oversize building with a use that has to be contained in one building.  

· Bob Russillo’s written decision was approved.  

· Larry’s written response, on behalf of the ZBA, to Bruce and Mary Lu Keep’s letter of April 6 was reviewed and approved.

HEARINGS

7 PM
Continuation of an Appeal of a decision of the West Tisbury Building and Zoning Inspector that Building Permit 2003-0168 has expired; filed by Karen M Stabile. Section 8 and 15 of MGL Ch 40A.  Location is 229 Pond Rd; Map 30, Lot 2.54.  RU District. 1.53 acres. Previous Correspondence: Atty Geoghan Coogan.  New Correspondence: 1) Planning Board; 2) ZBA Atty Mark Bobrowski.

Planning Board correspondence to the ZBA was read.  They asked the ZBA to turn down the appeal; to support Ernie Mendenhall’s ruling.  They further urged “that a fee and fine structure be established so that any infractions are appropriate(ly) penalized.”  The Board discussed that the ZBL does contain a fee and fine structure in Section 10.2, and furthermore that it is the Planning Board that wrote the ZBL in the first place, and it is the Board of Selectmen and the Planning Board that are responsible for establishing or amending this structure.

Nancy Cole and Tucker Hubbell recused themselves as they had not been at the first hearing.  

Correspondence received from ZBA Atty Mark Bobrowski that afternoon was read; copies given to Stabile Atty Geoghan Coogan.  Copies on file in ZBA office.  In short, it was Mr. Bobrowski’s opinion that the Stabile’s had let their building permit lapse due to inaction, that is, not completing a foundation within 6 months, which is what is required by the Town as a “start” on the building permit; that neither the ZBA or the Building Insp. had the authority to “issue” the building permit.  The “freeze” on the lot, in this instance, was expired.  He concluded that this was not the end of the matter for the subject property.  He noted 2 other possibilities, one being for the applicant to petition the Board for a variance.  He stated he made no representation as to the efficacy of either approach as he did not have sufficient facts at the time to form such an opinion.  The 4 page opinion contained examples of case law that head judged similar building permits to have lapsed as they had not made sufficient “starts.”

Atty Geoghan Coogan said he was very surprised to read this correspondence as he had thought the ZBA would confer with Dick McCarron.  He had called Atty Dick McCarron, and several other Island attorneys whom he though the ZBA might contact.  Dick had told him that he had been contacted by Ernie Mendenhall, and he had advised Ernie to tell the ZBA that he withdrew his ruling that the building permit had lapsed, as the stress and hardship that would fall on the applicant (who’d bought the lot for $478,000) far outweighed the violation of not completing your foundation in time.  Geoghan said he was totally unprepared for the Bobrowski opinion as he had thought the McCarron information would be the giste of the hearing.  Julie said that Ernie had told her briefly of his conversations with both Dick McCarron and Ron Rappaport; in lieu of the fact that those lawyers had advised the Building Inspector, ZBA consulted Atty Bobrowski who represents them frequently on matters needing legal counsel.  Geoghan said he would like some time to respond to the Bobrowski opinion, as his case law, referenced at the first hearing, contradicted Mark Bobrowski’s case law, among other things.

Eric commented that the Bobrowski opinion backed up Ernie; that the work such as clearing, building plans, etc did not require a building permit; were not actions under the permit.  Geoghan said the Stabiles spent about $60,000 on plans and the foundation, relying on their permit; he has information to support it; his clients mistake was the fact that the foundation was not put in on time.  Eric:  Ernie was 100% right regarding the expiration of that particular building permit, Stabile was wrong, but the punishment of losing buildability (after paying so much for the lot and the development) exceeds the crime.  Eric noted the last paragraph of Bobrowski’s letter, that the applicant could try applying for a variance.  He straw polled the 3 other members.

Larry:  He sides with Ernie’s decision, he’d like to uphold Ernie, but it’s too harsh a penalty after spending 500K plus; he could see granting a variance to Stabile if it didn’t set a precedent.  Bob:  Maybe he’s more heartless; he would uphold Ernie, but not sure how he’d vote in a variance hearing.  Tony:  He agrees with Ernie, but it is harsh.  

The hearing was closed and Eric made the motion to vote; seconded.  Eric: Deny appeal; Ernie was right, but losing the investment is too severe; it’s important to try to uphold Ernie, and Bobrowski agreed that the building permit had lapsed, but he’d like to leave the door open as he is sympathetic to Karen Stabile’s plight.  Bob:  Deny, she played a game and lost.  Tony:  Deny, but would like to give them an opportunity for a variance.  Larry:  Deny, for same reasons and would give opportunity for a variance.  Eric left it open to Geoghan whether or not to try to get a variance before he appeals ZBA decision in Superior or Land Court, should the Stabiles so decide.

7:30 PM   An application for Special Permits by Carole Hunter for: 1) An existing home business of home design and construction admin (Sect 8.5-2); 2) Extend and alter a non-conforming (by setbacks) structure increasing it to over 676 sq ft by altering the interior and adding an outside stairway (Sect. 11.1-3); 3) Change in use from hay storage to home business (Sect. 9.3-1C). Map 10, Lot 151; 9 Stoney Hill Lane; RU Dist. 1 acre.  Correspondence:  1)  Bob Julier, Barry Rosenthal, Brian Kennedy (Stoney Hill Farm Trustees); 2) Abutter Jane Finnerty
Correspondence was read.  Stoney Hill Assoc not in favor without further discussion, and plan to review at their meeting at end of May.  They wrote that they objected as they see it as a 2nd non-conforming use.  Abutter Finnerty, in short, many concerns that Carol boarded horses on her lot, this would be another commercial use, increase in traffic, noise; the barn is very close to her house and she is impacted by the natural smell of the horses.  She doesn’t fault Carol’s care of the animals and barn and paddock, it’s just the nature of keeping farm animals.  She is not able to attend this hearing, but would request the Board make a site visit to address her concerns.

Carol spoke. She’d had copies of the letters.  Jane’s letter was well written and fair; some things said are not correct.  Jane objected to a boarder’s (owner?) use of foul language; Carol knows nothing about such an incident   She did have the home business there last year; she’s self employed; works out of a room in her house; has had up to 5 different people working for her, not at the same time, different shifts.  Right now, she’s scaled back, and anticipates 2 or 3 employees coming in at different hours; one full time.  They work early and late, mostly office work on laptops with no resultant noise.  She has ample parking at the rear of the lot, by her house.  She’s conducted the business in this manner for over a year and noone’s complained.  She has come forward to get the Special Permit because she knows she needs one at this point.  The small barn is to the front of the lot, and adjacent to Jane’s house.  

She has 1 horse and 1 pony, and while she has boarded horses before, mostly as a companion for her horse before she had the pony, she hasn’t had a boarder since last September, and would comply with that as a condition if granted the permit.  The miniature horse has left.  She would buy hay in smaller quantities and store it on the 1st floor of the barn.  Carol submitted photos.  Board members asked if there was a certain acreage required per horse?  It was concluded that the Board of Health and Animal Control judged that.

Carol continued:  She’d like to use the 2nd floor loft of the small barn as the office space; an outside staircase, on the side away from Jane’s lot, would replace the ladder access.  The abutters on the unbuilt on lot on that side of the building did not send comment to ZBA.  ZBA noted that setbacks are 25’ as set by Special Permit in 1987, plus there is a 25’ “paper road” between lots.  The barn appears to be approx 22’ from the SW bound; the outside stairs would increase the setback minimally.

Talk turned to the Stoney Hill Association letter.  Larry asked, why are they referring to the application as a second non-conforming use?  As far as the Town is concerned, the keeping of horses on property is by right, and the Town provides that one may apply to have a service business at home.  Carol said she went to the Assoc. when she built the barn; they agreed she could board a horse, but couldn’t teach.  She’s had no complaints.  Nancy Cole asked if the Assoc forbid home businesses?  Carol: NO; they have to be approved by Town and Assoc, and could be conditioned by them; she does not have written permission from them to be conducting her business.  Re the Assoc letter, she feels it’s the horses they object to.  ZBA questioned itself as to why they were getting into the private associations concerns.  Only because the letter writers are neighbors and ZBA should concern themselves with whether or not there will be negative impact increased activity and traffic.  Otherwise, normally, ZBA does not concern themselves with what private associations require.  Carol pointed out she’s been conducting the business with employees over a year with no complaints; she’s just relocating the office.

Tucker questioned Carol on the number of employees.  Carol said the people with the skills she needs seem to be available for part time hours, so she has had one full time assistant, and draftsmen who work limited hours.  Tucker asked if she anticipated big growth.  Carol does not want to grow big, and if she did, it wouldn’t be at her property.

Back to the horse and pony.  The paddock is on the southwest side of the lot, next to Jane Finnerty’s.  It goes up to the lot line; there’s scrub on the paper road between the 2 lots.  There’s a grassy area to the front of Carol’s lot; the animals do not stay there because they would turn it into an ungrassy paddock in no time; they run their for a limited time.  To the idea of screening, Carol was afraid it wouldn’t eliminate smell.  ZBA felt it would help Jane’s concerns for visuals; i.e. the comings and goings of employees, the pony and horse hanging out in the paddock.  Once again, ZBA pointed out, they don’t “do” horses, it’s by right and not overseen by the ZBA.  Nancy and Bob suggested a site visit made sense and would be fair to Jane.  So moved, and set for Monday the 2nd at 4:30.  Case continued to May 4 at 7.  Carol pointed out that she has no children, and that her business probably generates less than the typical family with even 2 kids, let alone teenagers.

7:50 PM   An application by Barbara Paciello for a Special Permit for an 18’ by 36’ in-ground pool and associated structures. Sects. 3.1-1, 8.5-4 of Zoning Bylaws; 59 Heather Trail; Map 30 Lot 19; RU Dist. 4.1 acres.  No correspondence

Barbara Paciello’s lot is on the Deep Bottom Road, past the back of Red Pony Farm.  She plans a basic liner pool; they’ve been to Board of Health, and have corrected their plan to be compliant with Bd of Health requirements.  Equipment will be in an existing shed; setbacks are met.  The Board cautioned the Paciellos about lighting and fence requirements and other conditions.  The hearing was closed; vote was unanimous to grant with pool conditions.

8:10 PM   An application by Mark Baumhofer for a Special Permit for a 20’ by 40’ in-ground pool and associated structures. Sects. 3.1-1, 8.5-4 of Zoning Bylaws; 24 Flint Hill; Map 15, Lot 31.2; RU Dist.  Correspondence:  Abutter Gerald King, no objections.

Mark Baumhofer described his pool as vinyl lined, in-ground, with concrete coping, and grass 15’ on each side of the pool.  He’s applied for a 20’ by 40’, but is now thinking of smaller, 18’ by 36’, and assumes the ZBA wouldn’t object if he made it smaller.  Correct.  Equipment located on a pad.  Closest house is about 400’ from his house.  Fencing as required, and consisting of split rail with mesh. The Board cautioned Mark and his pool contractor, Kevin Johnson, about lighting and fence requirements and other conditions.  The hearing was closed; vote was unanimous to grant with pool conditions.

8:30 PM   An application filed by Mark Baumhofer on behalf of Laura Roosevelt and Charles Silberstein for a Special Permit for a 20’ by 40’ sq ft in-ground pool. Sects. 3.1-1, 8.5-4 of Zoning Bylaws; 35 Witch Brook Lane, 7 Gates Farm; Map 15, Lot 74; RU Dist. 5.3 acres.  No Correspondence

Mark Baumhofer said he was the general contractor for this job, and Kevin Johnson the installer.  The applicants choose to have the split rail mesh fence to be attached to their house, and therefore will alarm the house doors as required.  Vinyl lined, in-ground pool, equipment on a pad.  The existing D-Box line will be moved when the pool is put in; Board of Health has been applied to and consulted.  The Board cautioned Mark and his pool contractor, Kevin Johnson, about lighting and fence requirements and other conditions.  The hearing was closed; vote was unanimous to grant with pool conditions.

OTHER CORRESPONDENCE

Job Yacubian…Copy of letter to Board of Health

John Keene…Copy of letter to Board of Health

Paul Adler…Copy of letter to Bldg & Zoning Insp. Re a neighbor putting in handicap access within

 setbacks (Ernie: Has a 40A exemption).

Planning Bd…Notice of Public Hearing for John Abrams, Shubel Weeks Rd.

The meeting was adjourned at 9:30 PM.

Respectfully submitted, Julie Keefe, Board Admin

Approved on May 18, 2005
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