WEST TISBURY ZONING BOARD OF APPEALS

MINUTES:  MARCH 30, 2005

TOWN HALL   6:45 PM

PRESENT:  Eric Whitman (Chair), Bob Schwier, Tony Higgins, Larry Schubert

ABSENT:  Tucker Hubbell, Nancy Cole, Toni Cohen

ALSO PRESENT for All or Part of the Meeting:  Joseph Corbo, Linda Cohen, Ernie Mendenhall, Susan Sanford, Laurel Wilkinson, Peter Rodegast, John Abrams, Tara Kenny, Terrence Crimmen, Geoghan Coogan, Helen Walsh 

BUSINESS

· The minutes of March 16 were approved as written.

· April 14 at 6:30 was tentatively set as the date for a site visit for Elias Lane/Kenney arena, but will need to clear with absent members.

HEARINGS

7:00 PM
Continuation of an application by James R Rogers for a Special Permit to construct an over 3,000 sq ft warehouse in the Light Industrial District:  A 15,765 sq ft hangar for aircraft storage on a leased parcel at the Martha’s Vineyard Airport.  Sections 3.1-1 (Use Table, Warehouses) and 9.2-2 of West Tisbury Zoning Bylaws. Map 28-1.12; Hangar Rd South.  Correspondence: 1) Herb and Laura Roskind, in support.    Referred to MVC on March 16.  LUPC on April 4.  The Board voted to continue the hearing indefinitely until Mr. Rogers has finished review with the MVC. 

7:15 PM
An application by Bruce MacNelly on behalf of Joseph Corbo for a Special Permit to alter and extend a pre-existing, non-conforming building in the Mixed Business District:  To add on approx. 175 sq ft at the rear and to provide handicap access. Sections 11.1-3 of West Tisbury Zoning Bylaws.  Map 16, Lot 232; 489 State Road; MB District.  Correspondence: Tea Lane Associates:  In favor

Architect Linda Cohen and applicant Joe Corbo submitted supplemental material.  She said handicap access structures are exempt from setbacks, but they are submitting the plans because they would like to use the cellar for the business; The entrance, stairs, handicap access bring entry into the basement up to code.  

Plans for a 2nd means of egress for the existing upstairs apartment were shown; the stairs to be at the front of the house, going up to the existing balcony; the stairs will not extend the existing footprint.  The applicants said they would rent the existing apartment at an affordable rate or use it as housing for a full time employee.  They made it clear they were not coming for an apartment permit, as the living quarters had been previously permitted, had the historic use as a 2nd floor residence.  They did want to make sure it met building code.

Joe Corbo explained that he was a longtime physiotherapist, as was his partner Susan Sanford.  They plan to provide the services of physical therapy, rehab for sports and other injuries, acupuncture, yoga, personal training.  This is not a change in use from the Wellness Center.  Regular hours would be from 8-5.  They hope to do an early morning yoga class and one or two in the evening.  Referring to Condition #1 of the 1987 ZBA written decision, the Board set a condition that the parking areas may not be altered.  A 2nd condition was that the 2nd floor apartment must remain a residence.  The Board closed the hearing and voted unanimously to grant a Special Permit with conditions.   

7:40 PM
An application by Tara Kenny and Terrence Crimmen for a Special Permit to have an attached 521 sq ft accessory apartment.  Sections 4.4-3 and 4.4-4 of West Tisbury Zoning Bylaws, regulations and occupancy restrictions for apartments.   Map 16, Lot 211; 15 Evergreen Way; RU District.  Correspondence: Office phone conversation with Abutter Maria Moody, not opposed.

Tara Kenny and Terence Crimmen explained they’d just bought a house that had had an illegal apartment in it.  The Building Inspector had ordered that the kitchen be removed.  Their submitted plans to bring the apartment space up to code show 2 egresses for the apartment, as required.  The house, with apartment, will have 2 bedrooms, although they have the square footage to go up to 3.  The couple will live entirely on the 1st floor, while the apartment tenant would sleep in a downstairs bedroom and have the rest of their living quarters upstairs.  They said the cape style house was built around 1960, and put on an attached garage around 1979, which had been converted into the apartment.  Ernie Mendenhall (Bldg & Zoning Insp.) said the applicants had come up with some decent plans to address the code issues.  The applicants stated they knew the occupancy restrictions for apartments.  The hearing was closed; the Board voted unanimously to approve the Special Permit with the usual conditions regarding occupancy.

8:00 PM
An Appeal of a decision of the West Tisbury Building and Zoning Inspector that Building Permit 2003-0168 has expired; filed by Karen M Stabile. Section 8 and 15 of MGL Ch 40A.  Location is 229 Pond Rd; Map 30, Lot 2.54.  RU District.  No Correspondence 

Background:  The Stabiles applied for and were given a building permit at the end of December, 2003.  The lot would lose its buildability at the end of 2003, according to the buildout schedule for the Deep Bottom lots.  An owner has 6 months to commence work on the property when issued a building permit. Stated on the building permit application checklist is the following: “… work must start within 6 months.  A completed and inspected foundation is considered a start.  If the permitted work is not started within 6 months the permit expires.”  The Stabile building permit itself reads “issued on 29 Dec, 2003, expires on 29 June, 2004.”  The lot is listed as having been bought for $475,000 by Karen Stabile.  Deep Bottom Pond was developed when 1 ½ acres was the buildable lot size.  Stabile lot is 1.53 acres.

The Board read and looked at correspondence written by Karen Stabile, Ernie Mendenhall, and Karen Stabile’s attorney, Geoghan Coogan.  Geoghan said Ernie’s decision that the building permit expired is based on the faulty premise that to qualify as having started construction one must have a completed and inspected foundation.  He referred to Massachusetts case law that does not support this, although West Tisbury requires this. He said his clients have the right to continue building on the issued building permit as they have made reasonable and timely efforts to make sure progress was made on the construction.  At no time did his clients delay or abandon construction.  Before and after the issuance of the permit, they had the lot cleared, a driveway installed, the bounds staked, David Taylor did drilling and testing on the lot, the well was in, money was spent, an architect did building plans, the foundation contractor was hired.  This foundation was scheduled for May, but due to several delays wasn’t started until many months later, in October.  Karen Stabile had stated she hadn’t realized her permit would expire if the foundation wasn’t completed.

Geoghan continued, the permit shouldn’t be revoked, that if Karen Stabile had done nothing, he’d understand it.  His client made a mistake, but to say the lot is now unbuildable is a harsh punishment.  Ernie said it hadn’t been revoked, it had lapsed, and the well and survey were done before the building permit was issued and clearing is not considered building. Ernie added that it is a bad situation, but he is doing his job.  Geoghan: Once work had begun, the permit was valid; he had several examples of case law to this effect.  Ernie said he’d talked with Karen Stabile at the end of 2003, then on January 12, 2005 he got the call from the foundation people to come and inspect, 6 months after the permit expired as far as he was concerned.  Noone got in touch with him until January 05.  He refused to do the inspection on the grounds that the building permit had run out.   Geoghan:  K&H  (foundation co.) say they did talk with Ernie.  Ernie:  He has nothing in writing.  Larry established that at the time Karen Stabile was acting as her own contractor.

Bob asked:  Were the other 7  (out of 8 houses built a year) houses built that year?  Ernie:  Yes.  The subdivision is just about built out, very few lots left. In conscience he couldn’t let this go.  The Board said they understood.  Eric:  Karen Stabile’s letter says she was told by you in Jan 05 she could have had an extension if she’d applied.  Ernie said he told her she could not get an extension.

The Stabiles bought the lot in September of 02.  Why the time lag in building? Geoghan:  The Stabiles owned a different lot in the subdivision at the time, which they then sold.  Talk turned to the Russo case.  A couple of years ago, they had applied for a building permit.  Ernie told them their lot had lost its buildability, so he couldn’t issue a permit, but they could appeal that decision to the ZBA who could reverse his decision.  They did, arguing among other things that they had not been told of the buildout schedule when they were sold the lot.  Geoghan:  That case is different than this; albeit at the last minute, the Stabiles got their building permit in time.  It does not state on the building permit that a foundation has to be completed in 6 months time.  You can’t just revoke a building permit without notice or a hearing.  Ernie: Not revoked, owner let it expire.  Larry:  We’ve heard cases before regarding this developer.  Geoghan:  Nothing to do with the developer.  Yes, she did wait for the last minute to get a building permit.  Eric: I’m inclined to agree that Ernie did the right thing, as he gave the building permit on the last possible day to the owner.  He did it as a favor, so why wasn’t Karen Stabile more careful?  Personally he’s inclined to turn it down, Geoghan can then take the ZBA to court.  But, $475,000 is too much to lose for inexperience on Stabile’s part; the penalty is too severe for the crime.

Abutter Helen Walsh spoke:  She lives across the street from the Russo and Stabile lots, lots next to each other, each with only a foundation built on them.  She’s tired of looking at them, thinks they are dangerous; they are not capped; worried land value will go down.  For 2 years nothing but an open foundation on the Russo lot.  She had thought this hearing might be regarding the fact that just a foundation is on the Russo lot for so long.  (The Russo lot, mentioned above, was granted to be built on based on the Board deciding the developer had not informed the buyer of the build out date and that to deny the appeal would be too harsh a penalty.  Unlike Karen Stabile, the Russos did not get a building permit in time.) Board members said they were unaware that the Russo lot was an open foundation after 2 years.  How did this happen?  Ernie said once a foundation is in, he can’t make people build their houses; the foundation was in on time.  It was suggested he should try to move on getting it capped or moved along at a timely rate.   

Bob pointed out that the Town would allow a house to be built on the Stabile lot under the affordable housing provisions, so is in effect saying we don’t mind that a house gets built on the lot.  Larry:  All the other lots have been built on.  Problem is, how to grant without setting precedent.  Bob and Eric pointed out, she did have a permit.  Ernie:  Noone on the Planning Board was able to come, they have strong feelings it should be denied.  He feels he’s done the right thing, but the ZBA can reverse him and put a limit on how long it takes Stabile to build a house, so it can’t become an uncapped foundation like the next door Russo lot.  Geoghan:  His client would accept limits.  Julie said she wasn’t sure that the Board was legally able to put conditions on a building permit.  This is not a Special Permit application but an application to appeal a decision of the Building Inspector.  She recalled Dick McCarron advising on an earlier different case that the Board either upholds the appeal that the building permit is valid or turns down the appeal agreeing that it has lapsed and the lot has lost buildability.  ZBA doesn’t have authority to condition a building permit or an appeal decision.  Julie will check on this.

Julie was asked to get counsel as to whether the Town’s practice of requiring a foundation to be completed to qualify as a start on your building permit is simply a practice or backed up legally.  Generally it was felt that going to court would be expensive, long, not a guaranteed outcome the ZBA would win, and leave Mrs. Walsh staring at the empty foundations, or at least Stabile’s for a couple more years at least.  Hearing was continued to April 27 at 7 PM.

 8:30 PM
An application by John Abrams, South Mountain Co. to amend a Ch. 40B comprehensive permit granted in 1998 that allowed a commercial use on Map 8, Lot 37, 15 Red Arrow Rd:  1) Add an 855 sq ft 2nd floor area above existing 1st floor shop annex; 2) Add 414 sq ft to existing shop; 3) Add 1,500 sq ft to existing storage building; 4) Change MVC condition to be able to increase from 12 employees on site to 18  Under Ch. 40B; RU District.  Approved by MVC with one condition, to give $5,000 to affordable housing.  MVC decision on file at ZBA office.  Correspondence: 1) abutter Barbara Adler 2) Byron Hartley, both not in favor.

Laurel Wilkinson and Peter Rodegast represented South Mountain Co.  John Abrams was able to join the meeting at 9:30.  Peter explained that the application represented their long term needs.   They would like to build the storage component this summer.  Parts 1 and 2 were more forward-looking needs.  The request to increase from 12 to 18 on-site workers was in regard to on-site workers, not those working off-site.  It was South Mtn’s goal to increase design, office and woodworking in order to provide work for older workers currently in the field.   

The Board considered the MVC traffic study that found there would not be significant traffic increase resulting from granting the increases.  Larry noted Atty Barbara Adler’s letter in which she asked the Board to condition that they would not consider any future applications for expansion if the ZBA granted the current requests.  Would So Mtn Co be amenable to that?  Peter Rodegast:  They would hate to be locked in like that, but the current application was probably the limit of their expansion, anyway.  Eric:  There is a limit to how big they can get, but he’s not sure they have reached that upper limit.  Peter said it was not so much growth as moving older workers in.  Larry agreed with Eric, that to condition the applicants as suggested by Ms. Adler would be too restrictive.  Neither abutter’s letter contained details of negative impact from the South Mountain Co.  They had said that the Co. was permitted in the first place as part of the comprehensive permit in order to aid and maintain the building of affordable housing at Island Co-housing and that need no longer was valid to justify expansion.  

Board members found the Company was still sustaining affordable housing in their community and the community at large, and were not inclined to limit it at this time.  Bldg & Zoning Inspector Ernie Mendenhall, when asked, said his office had not received complaints regarding the South Mountain Co operation.  His concern however was sprawl.  He would like to see a condition attached to a Special Permit that limited lumber storage and storage trailers on the lot, to reduce storage sprawl.

The hearing was closed.  Each of the 4 parts of the application was voted upon separately, each was approved unanimously.  The decision was conditioned to contain storage sprawl. The Board cited the findings that there was ample land to support the expansion and that the siting and building did not negatively impact the neighborhood; the traffic study did not find negative impact; there were no complaints regarding the buildings and use; the benefits to the community and town outweighed any probable detriments.  

John Abrams said that at the MVC hearing, the closest neighbors wrote or came to support the application.  The hearing went so smoothly there, with no opposition, it didn’t occur to him to ask those supporters to attend the ZBA hearing. 

OTHER CORRESPONDENCE

In:  Ma Fed. Of Planning & Appeals Boards, meeting Hyannis May 19, 6:30-9

      Copy…Elias Lane to Planning Bd.

      Copy…Pl Bd letter to Ernie re Mike Diaz/Sandy Fisher proposal

      Copy…From Pl Bd, of letter to ZBA from Mike Diaz & Sandy Fisher re their
proposal

There being no further business, the meeting was adjourned at 9:45 PM.

Respectfully submitted, Julie Keefe, Bd. Admin.
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