WEST TISBURY ZONING BOARD OF APPEALS

MINUTES:   MARCH 16, 2005

TOWN HALL 7:00 PM

PRESENT:  Eric Whitman (Chair), Tucker Hubbell, Bob Schwier, Tony Higgins, Larry Schubert

ABSENT:  Toni Cohen, Nancy Cole

ALSO PRESENT for All or Part of the Meeting:  Dominic Scordino, Ernie Mendenhall (Bldg & Zoning Insp.), Atty Marcia Cini, Erin Leighton, William Hoff, Amy Hoff, John Hoff, James Rogers, Peter Welles, Michael Barclay, Susan Fieldsmith

BUSINESS

· The minutes of March 2, 2005 were approved as written.
· Question from John Molinari re Gadowski Middletown Nursery lot:  Would it be possible to apply for a change in use to create a botanical garden on the lot, and have a coffee bar in the existing building?  After discussion the Board concluded this would not be an allowable use as the coffee bar would come under “restaurant” which is not allowable in the RU District, which is where the lot is. (Middletown Nursery is not a pre-existing non-conforming business, but rather started out as a nursery, an allowable agricultural use.  John developed it to the point of building the retail building; stocking and selling a lot of cultivation related products.)
· Elrik lot and Wiley application. Briefly discussed: The effect of the revelation of the Town’s proposed purchase of the Elrick lot and how it might affect the Wiley’s application, referred to the MVC by ZBA last fall. 
· Ernie response to Kingdom Hall regarding Amy Lawry’s concerns (minutes of March 2, 2005).  Ernie told the Board he’d responded to their request for enforcement and site visit.  He’d spoken with Lenny Fogg, demanding they do not use the light timer any more, but to make sure an individual makes sure the lights are off when they are supposed to be.  Each Board member reported that since they last met 2 weeks ago, they had driven past and seen the parking lot lights fully on, at different times of the evening, and when no cars were in the lot.  Ernie said he would speak with L. Fogg again.
· Response to Elias Lane letter re riding ring lights:  The Board looked again at Section 8.6, OUTDOOR LIGHTING, in the Zoning Bylaw.   8.6-1 is PURPOSES and reads, “In order to preserve and maintain the rural character of West Tisbury, including the unique quality of the night sky, this section is intended to:…”, and then lists 8 points, one of which is “minimize light spillage from indoor sources”.  This point, and the other 7, was discussed.  Section 8.6-2 is headed REGULATIONS, and lists A through D, the regulations for outdoor lighting, all of which concern outdoor lights.  8.6-3 is headed EXCEPTIONS.  

After discussion, the Board agreed that interior light spillage before 7 or 7:30 at night, and certainly before 6:30, was a part of life and not something they should seek enforcement for.  

Ernie Mendenhall stated that he could enforce the Regulations, but not the Purposes. Ernie provided a copy of his response to Elias Lane Assoc dated March 16, in which he stated he did not think the Kenneys were out of compliance, and that this decision of his could be appealed to the ZBA.   

In order to better assess the situation, Board members agreed they should respond by writing to Elias Lane Road Association to ask them to name a date and time to meet to view the structure with the lights on at dark.  ZBA would contact the Kenneys and, with their cooperation, would arrange to have the lights on.  Bob Schwier stated it would be helpful if the Elias Lane Road Assoc could tell them during the visit, which windows, which lights and what times of night.  It was pondered if a site visit should wait until Fall, as it’s light until around 6:15 now.  It was decided to make the visit now as the Elias Lane group clearly wanted the ZBA to respond.    

HEARINGS

7:15
An application by James R Rogers for a Special Permit to construct an over 3,000 sq ft warehouse in the Light Industrial District:  A 15,765 sq ft hangar for aircraft storage on a leased parcel at the Martha’s Vineyard Airport.  Sections 3.1-1 (Use Table, Warehouses) and 9.2-2 of West Tisbury Zoning Bylaws. Map 28-1.12; Hangar Rd South.  Correspondence: 1) airport abutters Herb and Laura Roskind, in support

The hearing was opened, slightly after 7:15 as James R. Rogers was not present, and correspondence read. The Board had read Mr. Rogers’ proposal; they looked at the site plan.  The application, it was discussed, is similar to the 2002 application of M. Peter Rogers, to put up a 13, 923 sq ft hangar on the same parcel of land, set aside by the airport master plan for the purposes of hangar erection.  There are 6 existing hangars on the site now.  The application would receive review and permission from airport management and commissioners.  

However, there were two standards under which this new construction would have to be referred to the Martha’s Vineyard Commission.  Item 3.301c, outdoor commercial space of 6,000 sq ft or more has the proviso for a referral “with the concurrence of the MVC”.  Item 3.301a is new construction totally 2,000 sq ft or more of commercial, business and industrial development, but has no concurrence clause. In 2002 the MVC voted to not concur with that hangar referral, under 3.301a, despite the absence of the concurrence proviso.  Julie has talked with Paul Foley, MVC DRI Coordinator, concerning this and the fact the MVC will not be meeting for a 3-week period after next week.  Paul had hoped to do his best to get the referral on the upcoming LUPC agenda, but said he doubted the MVC would consider not concurring under 3.301a, no matter what happened in 2002.  He suggested item 3.301c might be a more elastic referral.

At this point, Mr. Rogers arrived at the hearing, with apologies as he’d thought the start was 7:30.  Eric apprised him of the hearing so far, including the MVC referral.  After discussion of the proposed construction, the hearing was continued until March 30 at 7, in case the MVC decided not to hear it, and referred to the MVC under 3.301c. (Footnote:  At the March 21 LUPC meeting, MVC felt it should not have been referred under 3.301c, outdoor commercial space, but rather under 3.301a, the standard new commercial construction of over 2,000 sq ft.  They also leaned toward a full hearing process as it was close to the Tennis Center.  ZBA office will change the referral item if requested to do so.  Paul Foley will advise.)    
7:30
An application by William Hoff to amend a Comprehensive Permit granted in 2001:  To allow the drive to remain where it was put in on the west side of the lot rather than on the east side as per site plan approved in 2001.  Section 9.3-3 of West Tisbury Zoning Bylaws. Map 11 Lot 91; 17 Pin Oak Circle; RU District.  Correspondence: 1) abutters Kathleen and Frank Werber, move drive; 2) Christopher and Debbie Cini, grant amendment.  3) Statement from William and Amy Hoff, and proposed landscaping plan for drive; 4) copy of Feb 10, 05 letter from Ernie Mendenhall to Hoffs and to James Paquette.    (More background: See minutes Feb 2, 2005))

(The Hoffs acquired the lot (one of 4 developed under Ch 40B and all subject to affordable or moderate deed regulations) in late October of 2003.  ½ acre lot; 140’ of frontage.  Their neighbor to the west, Dominic Scordino, came to the ZBA in January ’05 to complain that he was very distressed as the drive on the Hoff lot had been put in along his bound, when he’d seen the proposed plan in 2001 show it to be on the other side of the lot.  Also, the 2001 plan delineated areas that would retain natural vegetation, while the Hoff lot had been clear cut where it should not have been.  Any changes to a Special or Comprehensive Permit must be ok’d by the ZBA; changes deemed to be substantial require a new hearing.)

Correspondence was read.  The Werbers, across the street, said they had a “great view” of the Hoff drive and kerosene tank and told of pooling water in their own drive since the Hoff house was built, and cleared for the building.  They didn’t necessarily want to penalize the Hoffs since it wasn’t their fault, but they did hope landscaping would remedy the situation.  On file. The Board  read Bill and Amy Hoff’s letter and statement, and looked at the submitted site plan that showed proposed screening.  Mr. Scordino was given a copy of the Hoff and Werber letters.  Marcia Cini, representing Bill and Amy Hoff, referred to the approved 2001 site plan.  It shows the drive to be on the east side of the lot.  It seemed plain, she said, that the developer must have flipped the layout of the house and then the drive accordingly, to have it closest to the back door.  It would be a hardship, for her clients to have to now change the drive and put up with the awkward entrancing, and the expense.  They would be carrying groceries, small children, etc from where they parked to the other side of the house.  It is not clear to her from the plans what vegetation should have remained on the lot.  She feels their appeal to have the drive stay is the better solution, rather than going back to square one.  

As a practical solution, her clients offer to add more vegetative screening; they could narrow the driveway if needed for deeper screening.  Eric asked Dominic Scordino how this appealed to him?

Mr. Scordino said, move the drive to the other side; it has disrupted his life.  Put the drive where it should be, if they have to walk the extra steps, so be it.  He is tired of seeing their cars going up and down the drive and them walking in the drive.  Eric elaborated that they were talking about enough screening so that he didn’t see the drive traffic; the existing drive could be narrowed to this end.  He continued that if the drive were switched to the other side, it would be only another 75’ away; the traffic would still be seen.  We have written testimony from the Hoffs that they did not site the drive or do the cutting on the lot; it happened before they bought the house; the work of the developer, James Paquette.

Mr. Scordino remarked, how coincidental, and asked, how can a contractor do this, build the kitchen door on his side and then put the drive in on the wrong side to accommodate the flipped layout.  Eric responded, Paquette probably didn’t look at the plan, and put it the wrong way. The ZBA is trying to resolve this.  He felt bad that it was the Hoffs and not Paquette here tonight.  The ZBA was hoping to find compromise.  Mr. Scordino asked, whose responsibility is it that this didn’t happen?  Eric replied, I think you know the answer to that question (raised and answered at a previous meeting with Mr. Scordino).  Eric repeated, that it is the landowners who are here, not the developer, and it is harder to force them to move the drive than it would be to force the developer. (Both had been served with an enforcement letter from Ernie Mendenhall to move the drive or apply to ZBA for amendment to the granted permit.  Since Mr. Paquette no longer owns the land, it is appropriate at the ZBA hearing level that the owner apply; if Mr. Paquette at a hearing agreed to move the drive, the Town could not enforce this if the owner did not agree to it, likewise any other remedies, as the owner had rights.)

Tucker: He’d driven by the property; there are some trees to the west of the drive, whose land are they on?  B. Hoff:  Some red pines on both properties. D. Scordino: Only ones left are on his side.  John Hoff introduced himself as a professional landscaper, and Bill’s older brother, not a resident of the property:  There are young pitch pines on both properties, 10’ or so high; it is not denuded.  He has planned a buffer of native screening to help remedy the situation.  Tucker:  Seems to be more trees toward the back of the lot.  Where is the propane tank the Werbers complained of?  Hoffs: (said where it was), they can probably see it.  Have planned to screen it, just haven’t gotten there yet.  The tank was put in on the cheap; they will screen it.  J.Hoff:  His brother and family are getting on their feet financially.

J Hoff: They did clear cut to the corner by the drive to put in utilities, then put a fruit tree on the corner.  They could put in evergreens, “needle to needle”; they want to be considerate to all their neighbors.  Their neighbors to the east had already been accommodating, as they had kept a horse shed on the Hoff property which had to be moved when the lot was developed.  These neighbors had had a short drive into the Hoff lot as well.  They were unaware that the Werbers were having drainage problems, and were sorry they were.  As to their lawn, they’d spread the fill themselves; no lawn had been put in when they bought it.  He sees no gain to anyone by moving the drive. Interior of the house, kitchen and door on drive side; swing rate of front door is bad and awkward; it’s not a functional door.  There’s no way to add a door.  

B. Schwier:  what’s on the other side of the lot?  Hoffs:  Scrub.  

E. Whitman:  How about a U-shaped drive as another solution; make a hard right cross in front of the house, which would reduce time of seeing headlights, and put in screening as well.  Atty Marcia Cini could make sure that the Hoffs alone didn’t bear the cost, work out payments from Mr. Paquette.  It would be an unwarranted hardship to ask the Hoffs to bear the costs and inconvenience of putting  in a new drive on the other side of the lot.  A half-circle drive across the front and screening would impact the Scordino lot less.  Would the Hoffs consider this?

Hoffs:  They had already discussed this possibility amongst themselves.  They would have to take down the remaining biggest trees on the lot, and again this is quite a cost.  T. Higgins:  How do you park the cars now?  Hoffs:  Side by side, facing the back of the lot; they back out into the street; no K turn.  B. Schwier:  Would it make a difference if the Hoffs parked deeper into the lot?  Probably not, as lights would hit the Scordino house when cars pull in.

J Hoff:  There’s 20’ between the drive and the Scordino lot, an opportunity for screening.  T. Hubbell:  You’re talking about mature evergreens?  J. Hoff:  Yes, and he would add variety, so there would be different heights.  E Whitman to Mr. Scordino:  Good screening would not only screen the drive, but would reduce light getting through, and noise. 

B. Schwier to D. Scordino:  Does this have any appeal to you?  D. Scordino:  I can see the handwriting on the wall…I guess so.  B. Schwier:  What about a fence?  D. Scordino:  He’s thought about putting one up.  Hoffs:  Money is an issue for a fence.  B. Schwier:  Require screening how far back ?  Wm Hoff suggested ¾ of the property line.  E. Whitman:  when he viewed the property, there was snow on the ground, so it was hard to tell where the Scordino/Rose garden was, but he asked the Hoffs to screen heavily here as Mr. Scordino had told them how disruptive the drive was to the enjoyment of his garden.  The garden lies near the property line and drive.  

Eric began to propose that the issue be re-visited after screening was established.  John Hoff said he could get some screening in in about 1 ½ months.  Eric said the Hoffs should get Paquette to pay or help pay.  Larry Schubert said if he thought it would be a practicable solution to insist that the developer rebuild the house and drive to be oriented as shown on the plan, he’d recommend pursuing this as a solution.  This would mean going to court and “spending all the Town’s money” with little guarantee of a good outcome.  He did not feel good about letting him get away with it.  It was pointed out that James had received the enforcement letter from Ernie, and was aware of the Town’s displeasure of the disregard to the approved plans.  Julie said that James had very promptly responded to the enforcement letter by bringing in the $200 application fee on behalf of the Hoffs.  The Hoffs had responded immediately as well.

It was decided to continue the hearing until June 22 at 7:30.  ZBA will make a site visit just prior to that date; the hearing will be reopened and it would be examined whether or not the drive had been successfully screened.  The applicants accepted these terms.  They also agreed to extend the toll period.  Also, they stated they will document and photograph the work they are doing.  

D. Scordino:  Is not sure there are bounds he can find; they’re buried.  Eric:  Give Ernie a call if bounds cannot be found.

8:10
An application by Robert Rusillo for a Special Permit to alter and extend a non-conforming dwelling:  To add on a one-story, 20’ by 22’ addition, to be 39’ from the southern bound and 47’ from the northern bound. Sect. 11.1-3 of West Tisbury Zoning Bylaws.  Map 11, Lot 107; 465 Lambert’s Cove Rd; RU Dist.  Correspondence:  abutters Scotty and Terre Young, not in favor.   Robert Rusillo had called the office earlier in the day:  He was sick and unable to make the night’s hearing, which was continued to April 6 at 8:45, the next available time, as there were now 5 hearings March 30. 

8:30
An application by Thomas Flexner for a Special Permit for an 18’ by 36’ in-ground pool. Sects. 3.1-1, 8.5-4 and 6.1-5B of West Tisbury Zoning Bylaws; 181 Clam Point Rd; Map 40 Lot 1.2, RU Dist. and Inland Zone of Shore Dist.  Correspondence:  1) Abutter MV Land Bank, ensure environmental concerns.

Peter Welles of Vineyard Land Surveying and architect Michael Barclay represented Thomas Flexner.  They explained they had been before the Conservation Commission twice, and will be going back again, as the Order of Conditions was being written to delineate the lawn and address other ConCom concerns.  The pool for ZBA purposes is out of the 100’ Shore Zone, but is within the ConCom’s 100’ buffer zone. ConCom was concerned about groundwater and FEMA flood data issues in their permitting. The pool is shallow, 7’ at the deepest.  Tony Higgins asked if Peter thought the flood level scrutiny was necessary?  Peter didn’t think the concern was well-founded, but they wanted to address any of ConCom’s concerns.  The pool is pumped down out of season; there won’t be a chlorine system; Island Pools & Spas will put in the pool; mechanical equipment to be housed and screened at end of garage as indicated on plans; fence will be as indicated on plans, consisting of a retaining wall bottom and cedar top.

The applicants were told lighting had to be as required in Bylaw; no floods, down and safety lighting only.  In addition to this and the other usual conditions for pools in the written decision, the Board added that the fence may not exceed the required 4’, and should be sited where shown; any change to the siting to be approved by ZBA.  Michael Barclay will check to see if a hydrant is required.  The hearing was closed; unanimous vote to grant the Special Permit with conditions.

8:50
An application by Susan Fieldsmith for a Special Permit to have an attached, basement accessory apartment; Sects. 4.4-3 and 4.4-4 of West Tisbury Zoning Bylaws, regulations and occupancy restrictions for apartments.   Map 30, Lot 12.1; 40 Red Pony Rd; RU District. No Correspondence

Susan’s brief was read, plans looked at.  Eric cautioned Susan she would be required to have 2 means of egress, and must leave the door at the top of the basement stairs unlocked—in fact, don’t even put a lock in.  There is a bulkhead, and well windows. When asked, Susan replied she was familiar with requirements and terms of occupancy.  Larry emphasized the affidavit requirement.  After further review, the hearing was closed.  The vote was unanimous to grant the Special Permit with the usual apartment conditions, plus the 2 means of egress emphasized, and the unlocked basement door.  

OTHER CORRESPONDENCE

IN:  Jim Sepanara…copy of letter to Pl. Bd. Re home businesses        

       Elias Lane re Kenney riding ring lights

       Anderson & Krieger re send an application for a WCF

       Copy of letter from Ernie to Elias Lane, March 16, 05

OUT:  Letter to Coslov attendees and correspondents

The meeting was adjourned at 9:40 PM

Respectfully submitted

Julie Keefe, Board Admin. 
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