WEST TISBURY ZONING BOARD OF APPEALS

MINUTES:  JANUARY 19, 2005

TOWN HALL   7 PM

PRESENT:  Eric Whitman, Bob Schwier, Toni Cohen, Nancy Cole, Tony Higgins, Larry Schubert

ABSENT:  Tucker Hubbell

ALSO PRESENT For All or Part of the Meeting:  Bob Potts, Jim Le Roux, Wendy Le Roux, Carol Hunter, Mary Ann Brock, Jerome Kenney, Laura Murphy, Cris Jones, Mimi Davisson, Paula Black, Michael Black, Kitty Murphy, Betsy Dripps, Chris Murphy, Barbara Murphy, Hope Murphy, Leah Smith

7 PM

BUSINESS

· The minutes of January 5, 2005 were approved with one correction.

· Cell tower project review fee accounts.  The office will contact the various communication facility companies who still have an escrow balance in their Town 53G accounts.  If they do not foresee an upcoming application, their balance will be returned to them.

· Cingular (former AT&T application) contacted the office re the RF and noise testing required of them for the Old Courthouse Road site.  The Board agreed to hire Dave Maxson of Broadcast Signal Lab as the consultant again.  The WCF companies pay the fee.

· Request from James Gaffney of Vineyard Haven:  Change of use for Gadowski lot possible?  He sells outdoor power equipment, riding tractors, yard equipment, etc.  He called Ernie who told him to call ZBA office to see if a change in use is possible. He also had asked the ZBA office if change in use is not possible, could he have a nursery and sell this equipment as part of it?  The Board agreed that a change in use on that lot to include the sale of the equipment is not possible.  It’s a residential lot, Middletown Nursery had been considered an agricultural use. 

HEARINGS

7:30 PM
An application for Special Permits by Carol Kenney, Middle Road Farm LLC to build a 6,288 sq ft accessory building.  It will consist of a 3,144 sq ft equipment barn with a 3,144 sq ft 5-bedroom employee dormitory to occupy the second floor.  This building would be in addition to the existing approx 5,000 sq ft equipment barn and overhead apartment already on the lot.

A Special Permit, granted by the Zoning Board, is required for the construction of an over 2,500 sq ft accessory building.  A Special Permit is also required for the use of a structure as an Employee Dormitory.  Under Sections 4.2-1 (Dimensional Table), 3.1-1 (Use Table) and 4.4-5 (Employee Dormitory) of West Tisbury Zoning Bylaws.  The location is Map 32, Lot 5; 78 Campbell Rd. RU District; 7.5 acre.  Correspondence: 1) Kitty Murphy 2) David Murphy 3) Craig Dripps 4) Laura Murphy (and photos) 5) Polly Murphy 6) Chris Murphy 7) Tom Hodgson (not received in time to be read at the hearing)

The ZBA Chair, Eric Whitman, told the room that he would not be taking part in the hearing.  He would be leaving the table and Bob Schwier would chair the hearing.  Eric said he has worked for the Kenneys as a builder in the past, and continues to now.

Correspondence was read aloud.  The correspondents were not in favor of the granting of the application, in general describing the current use of the lot as non-residential, with an asphalt expanse, large trailer containers, heavy equipment stored in the open, an unused office trailer, an existing approx 5,000 sq ft storage warehouse including a 2 bedroom apartment, and that they feared an increase of such a use.  

Mr. Kenney presented the application proposal for the Middle Road Farm LLC property that he and his wife Carol own.  He said there was a need for a large storage building on the lot to provide covered storage for equipment and goods already kept on the lot.  The storage containers and trailers now on the lot would be gotten rid of.  He would not bring any more equipment on the lot to be stored.  The lot would become neater, cleaner, more environmentally safe.  There are 2 employees on the lot year round; only 2 employees access the vehicles on the lot.  In the summer season, the tractors are kept on the parcels where they are used.  They are not going back and forth every day.   

Mr. Kenney described some of the work on his various properties that requires the use of all the heavy equipment he keeps on Map 32 Lot 5; re-loaming, planting indigenous plants, maintaining paddocks, meadows and fields, maintaining Misty Meadows Farm.  He stressed that the equipment was primarily for use in the fields, not houses.  He has hay escalators, manure spreaders, fertilizers.  He was not “talking lawn mowers” (referring to neighbors’ concerns that landscaping equipment would be loaded and unloaded on the lot on a daily basis).

Mr. Kenney told the room that he, his wife, children, brother and sister and sister in law all have residences or future residences on West Tisbury properties.  He described how he and his wife owned the 27 acre piece of land accessed off Middle Road that is contiguous to the subject 7.5 acre map 32, lot 5.  He compared his development of these holdings to the neighboring Murphy properties, once a similar sized parcel now subdivided to provide 5 residences (for the 4 (grown) Murphy children, plus the original Murphy house.)  

Mr. Kenney described how he has provided housing to long-time Vineyard families with life transitions, for example a divorce or separation, or young couples of long-standing families now with children and in need of new housing, and so forth.   He envisioned the dorm units as good accommodation for these situations, as well as providing housing for some of his seasonal workers.  He said that he gets many calls from people importuning him to provide housing for people in pressing need, sometimes for people he doesn’t know.  If they are working he charges a minimal rent, or no rent is charged.  They would be restrictive with how the dorm is used…no animals, parties, noise…it would not be a hotel.

Mr. Kenney said they would do deep screening for the building for visual and noise.  He said the Murphys have been good neighbors.  He said his application might end up being denied in the interest of the larger community.  If a denial, he could build a separate house and a smaller garage.  A house might be closer to the Murphy properties.  He had thought that this building at the proposed location, next to the existing equipment barn, was a good solution.  As for the light which Kitty Murphy stated is on all night, he can take care of it; he’ll change the lighting if need be.  He repeated that the trailers will be taken off the lot.  

Mr. Kenney pointed out that he had saved and opened trails along the “Kings Highway”, at a very considerable expense.  Jim LeRoux said there were now chains across some of these trails.  Mr. Kenney explained he had put up chains to block vehicles, motorbikes.  They were loose chains that could be unhooked or else you could walk around them.

It was established that the building was proposed to be built into the ridge of the hill, in back of the existing equipment barn/overhead apartment.  The top of the building would barely come up to the top of the ridge.  Abutter Michael Post said he could not see the existing building, so wouldn’t see the new one.  Laura Murphy asked if more of the bank would be cut away.  Yes, a couple of feet would be taken off the bluff, would be squared off.

Bob Schwier asked if all the equipment now in the yard would fit into the new building and that the trailers and containers on the lot would go?  Yes.  He asked what was in the existing building.  Lawn mowers, boats, some repair equipment.  There’s a mechanism for lifting equipment up for storage.  Jim LeRousx asked if the existing building was metal?  No, it’s wood, painted gray and green, not too noticeable, was the answer. 

Larry asked how much traffic was on the lot, did personal vehicles come in in the AM, then leave in the trucks then come back again, leaving in their personal vehicles again.  Mr. Kenney said 2 people access the lot usually, coming in one vehicle typically and leaving in one truck, etc.  The existing 2-bedroom apartment is occupied 60% of the year.  For the proposed dorm dwellers, some won’t have cars; maybe they’d use bikes, the bus, or walk as they would be near the work site.

Board members surmised that you could count on 2 trips a day for a resident, possibly 3 or more, and with 5 more people that would mean 10-20 trips a day, and the Kenny lot is the last on the drive, so each of the other properties is impacted.  Mr. Kenney said there was only one other property along the road that would be affected.  All the neighbors voiced at once this wasn’t so, saying they were abutters and affected by his lot.

Criseyde Jones introduced herself, saying she was an abutter, had a neighboring 6 acre piece of land.  She said there is traffic on the road produced by the Kenney lot.  There would be an increase with the new building and its dorm use…more traffic, noise, friends visiting friends traffic, that’s just life.  Mr. Kenney said he wouldn’t allow it.  He also said, although he could use the extra housing, and could use it to help all those people who call for help in housing, he doesn’t really need it.  Bob asked him if he had a management plan in place for running the dorm?  Mr. Kenney said he was trying to be accommodative to the community by proposing to have the dorm.  Carol Hunter, architectural designer for the Kenneys, said the Kenneys could build smaller, separate buildings for the uses.  They had felt one building in a low key location was better.  

Jim Le Roux asked why the Kenneys didn’t build this equipment barn on their Old County Road Misty Meadows Farm property, which he said was zoned for agriculture? (Note:  Both properties are in the same RU District, which in West Tisbury, agricultural is an allowable use).  Mr. Kenney referred to Conservation Restrictions in place on the property there.

Toni Cohen asked Mr. Kenney, if he builds a separate house, would it be for employees.  Carol Hunter clarified that the Kenneys had the right to build a residence, no Special Permit from the ZBA would be required.

Cris Jones said she had serious water problems on her lot, clay, rust, deep well, does Mr. Kenney?  He replied that he hadn’t done the perc test yet.  Asked where is his well, he said it was on his property and is adequate now.

Chris Murphy demanded to know why the ZBA had allowed the 1st storage building to be built, that the bylaw states that any accessory building over 1500 sq ft isn’t allowed.  Julie tried to explain that the ZBA had not been involved in the permitting of the 1st building, nor did she think that the Planning Board had been involved.  Also, she speculated that the “1,500 sq ft” written in one section of the bylaw, could possibly be a typo, that perhaps it was meant to read 2,500 sq ft. The first building had been approved by Lenny Jason, the former Zoning Inspector, then the building permit was issued by the Building Inspector.  The Bylaw was rewritten in 2000, dimensional and permitting requirements had changed.

Chris Murphy referred to Section 9.2-2C, if a proposed structure exceeds floor area thresholds for PR approval (the Bylaw says Site Plan Review is required if floor area exceeds 2,500 sq ft for an accessory structure including barns and stables unless exempted as an agricultural use, but the definition of PR states that if the use has more than 1,500 sq ft in the RU District, a Special Permit must be obtained from the ZBA.) the Special Permit shall not be granted unless the ZBA makes a written finding that the use cannot be practically accommodated in smaller buildings.  Chris said it was clear that the proponent of a large building has to make plans for it to be accommodated in smaller buildings.  Julie pointed out that the applicant did have the right to initially apply for the building they want and that Mr. Kenney had been discussing 2 smaller buildings. Bob Schwier pointed out that that section goes on to qualify that requirement with “where practical.”  

Chris Murphy asked why the ZBA wasn’t now following procedure, demanding that the building be accommodated by smaller structures.  Bob said that they hadn’t reached that point in the hearing yet.

Michael Black spoke.  He said that Mr. Kenney is being disingenuous about his use of the lot.  He keeps freight on the lot, heavy equipment; it’s a service business, kept on what Mr. Kenney sees as a lot hidden in the woods, for his other more visible, immaculately kept properties.  Mr. Kenney will incur all the benefits if the ZBA grants him his building; neighbors lose.

Cris Jones said his proposed building and use has nothing to do with agriculture.  There are lots of trucks going back and forth on the (Campbell) road.  Mr. Kenney said he was not the only ones with trucks on the road.  

Jim LeRoux said he, and Michael Post, had trucks stored on their lots.  He said he has contributed to the truck traffic, however he has found another place to operate out of and will be moving his trucks off his property.  Michael Post said he knew which ones were Jim’s trucks and it’s not Jim’s trucks that are producing the traffic.  He said the Kenneys have 2 trucks year round going in and out, in and out.

Jim LeRoux suggested that Mr. Kenney may have less track of Spencer (his former property manager) and his employees than he knows.  Michael Black said the truck traffic increases in the summer; lumber trucks for other projects come in and out delivering supplies to the lot.  Mr. Kenney said supplies get delivered to a building site, not to be stored on this lot.  Mary Ann Brock, Mr. Kenney’s sister-in-law and manager and resident of Misty Meadows, said that there is some traffic from mowers being brought back to this property between jobs to be washed, disinfected.  Kitty Murphy remarked that meant all the disease were being washed down to her and the Tiasquam.  Was there a drain collection system?

Nancy Cole wondered if there would be less traffic resulting from 2 smaller buildings.  Jim LeRoux asked, if the Kenneys built this large building, would they still be able to build another house on the property?  Eric Whitman, from the audience, said the Zoning Inspector had said No.  Chris Murphy said the property could be covenanted against further development.  What if he put up this barn, then built more houses?  He said the West Tisbury bylaws have this little glitch where all you have to do is call a building a barn and you can put it up; Mr. Kenneys building application for the 1st building listed it as a barn. He was for a small building and a house.  Julie explained that a barn should have been proved to have an agricultural use before it could be exempted from zoning dimensional requirements. 

Mimi Davisson introduced herself as living in Oak Bluffs, but owning one of the abutting parcels.  She shared her neighbors concerns about noise, lights, etc, but also wanted to point out it was a long, boring building in need of a couple of dormers, at least.  She felt a couple of smaller buildings would be more in keeping with a residential look.

Barbara Murphy agreed.  This is a huge building, a huge undertaking.  The Kenneys have been good about listening to their neighbors, and smaller buildings would be better for the Murphys and for West Tisbury.  Toni Cohen pointed out that the Board would need to see the alternative plans before they could make a decision approving them.  

Jim LeRoux pointed out that being sited into the hill was a big plus, but there was a strong sentiment against such a big building.  Mr. Kenney said he understood; he could do it in two.  He thought that being tucked away in one piece had been the better solution.  He will return with a plan for a smaller storage building; he was not necessarily looking to build an employee dorm.

Nancy Cole commented that her impression from the site visit was that the proposed site was perfect for the large, single building.  Are the neighbors sure that this wouldn’t be more unobtrusive than 2 buildings?  Hope Murphy suggested that they build a smaller garage with 2 or 3 overhead bedrooms rather than the larger dorm.  It was pointed out that Mr. Kenney would want both stories for storage space if he had a smaller building.  

Speaking from the audience, Eric Whitman said he wanted to emphasize that the lot was not meant to be a depot.  There were trailers stored on the lot that already had stuff in them which people had to access, but new supplies were not being brought to the lot.  Kitty asked if there was a workshop on the lot?  Answer was no, strictly storage.

At first Mr. Kenney indicated he would speak to his family about whether they wanted to drop the plan for the big building and how they wanted to modify.   Acting Chair Bob Schwier suggested that the hearing be continued.  After further thought, Mr. Kenney and Carol Hunter decided to withdraw the request.  Mr. Kenney no longer wanted to pursue building the structure.  (He would not need to go before the ZBA to build a house.  The permitting of a smaller storage facility would depend on the proposed size.)  The hearing was closed.  No further discussion.  The Board voted unanimously to allow the application to be withdrawn without prejudice.  Eric Whitman did not vote.  
Other Kenney Correspondence

· Elias Lane Road Assoc Trust…Re light spillage from Kenneys’ barn.

· “
     “         “        “         “   …Copy of letter to Jerome Kenney, Feb 04

· Jerome Kenney…Copy of letter to Elias Lane Rd Assoc

The Board turned to the subject of the Elias Land Rd Assoc letters.  The Assoc requested a site visit by Ernie Mendenhall (Zoning Insp.) and the ZBA after dusk to determine whether the lighting in the Misty Meadow Farm riding arena meets lighting requirements of the Bylaw:  to “preserve and maintain the rural character of West Tisbury, including the unique quality of the night sky.”  The letter maintained it was a problem in winter only.

Mr. Kenney had written to the group in May ‘04 in reply to a letter from them, stating that the arena is not used at night and there is no outside lighting.  As a courtesy, he proposed to turn off the 2 upper rows of lights except in special circumstances in order to lessen brightness.  After discussion, it appeared that Mary Ann Brock, who uses the arena, had not been aware of this and had been turning on those tiers of lights.  She said she would remedy the situation, but explained that there would be occasions that those lights would be needed to be on for safety reasons.  She also firmly stated that she is usually out of the arena around 6:30 PM.  She went to bed at 8; the arena lights are off.  Ms. Brock said Executive Secretary Jen Rand often rode with her and helped her with the horses in the evening, and she was sure she would vouch that the lights are off early in the evening.  Carol Hunter said that it was these neighbors in the first place who had urged the Kenneys to put in the arena’s top dormer windows to enhance the aesthetics of the building design.

The Board discussed that they didn’t think the Kenneys were non-compliant in the matter of interior lighting at winter dusk, before 7:30 PM.  They would not make plans to go on a site visit at this point; it was hoped that not putting on the row or rows of lights Mr. Kenney referred to would address the concerns in the Elias Road Association letters.  It was noted that Ms. Brock and Mr. Kenney said there would be occasions when they felt the top lights would be needed.  It was up to Ernie Mendenhall whether he would make a site visit in his capacity.

The meeting was adjourned at 10:15 PM.

Respectfully submitted,

Julie Keefe, Board Admin.
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