WEST TISBURY ZONING BOARD OF APPEALS

MINUTES:  DECEMBER 1, 2004

TOWN HALL  7 PM

PRESENT:   Eric Whitman (Chair), Tucker Hubbell, Bob Schwier, Nancy Cole, Toni Cohen, Larry Schubert

ABSENT:   Tony Higgins

ALSO PRESENT for All or Part of the Meeting:  Micheline Correll, Tom Wetherall, Dan Metell, Cheryl Mettell

BUSINESS

· The Minutes of November 17 were approved as read.

· Question from Building Inspector to ZBA re Melanie Pappas.  She is applying to put on a 10’ by 12’ screen porch.  Does this have to be by Special Permit?  The Zoning Board voted unanimously that this construction does not require permitting by the Zoning Board.  The Board had voted to approve a Variance in December of 2000 for Ms. Pappas to build her house.  The ZBA does not find the addition of a screened porch to be a substantial change to the residential use and construction granted.  They voted that it is a matter of permitting for the Building Inspector.

· Question from Building Inspector to ZBA:  A prospective Island Co-housing buyer would like to put an addition on a house if he buys it.  Does this need to go to ZBA?  The ZBA voted that it is a matter of permitting for the Building & Zoning Inspector and the Board of Health.  It was agreed that additions to the houses was part of the approved Comprehensive Permit.  An addition or alteration would not change substantially or insubstantially that which was granted.

According to the Covenants, Conditions, and Restrictions of Island Cohousing Community Association, Inc approved by the Zoning Board, “Island Cohousing shall be restricted to a maximum build-out of 66 bedrooms and each of the 16 individual houses shall be limited to 4 bedrooms.”   The 66 bedrooms and ability for each house to be expanded up to 4 bedrooms is contained in the ZBA written decision as well.

Anyone wanting to “improve” his house has to go before the Design Review Committee at Island Cohousing and meet certain standards.  For example, “All structures must be set back a minimum of 5 feet from any property line, unless the Design Review Committee grants an exception in writing.”  And, “Building or other improvements shall be limited to the zone designated as the construction zone for such House Lot.”  The ZBA concluded that as long as there are no more than 66 bedrooms, maximum 4 to each house, and additions are built within the designated zone, there is no need for the ZBA to consider whether an individual addition is a substantial change to the original application.

HEARINGS

7:30
An application by Micheline Correll for Special Permits for alteration, expansion and reconstruction of a pre-existing, non-conforming dwelling: 1) Under Section 11.1-3A, to replace a 50’ by 24’ trailer home with a 26’ by 48’ modular home on a more conforming site and 2) to move a pre-existing non-conforming detached bedroom to a more conforming site; 3) height relief from the 24’ Roadside District limit as provided for in Sect. 6.2-3D of West Tisbury Zoning Bylaws.  180 Tiah’s Cove Rd.; Map 36 Lot 5; RU Dist.  Correspondence: 1) John Thurber; 2) Leah and Woollcott Smith

Correspondence was read; both letters were in support of the project.  Micheline submitted a copy of the 1991 Special Permit granted by the ZBA for the same proposal, explaining that she subsequently could not afford to rebuild.  She and her children have lived in the (fixed) trailer on the property, and she is finally in a position to replace that structure with a modular home.  The trailer is structurally unsound and not up to code electrically.  The lot is extremely narrow, just over 100’ wide in the approximate area of the proposed site for the new house.  The trailer is 5’ from the western bound; she proposed to site the house 15’ from this bound; the 50’ setback will be made on the eastern bound.  

When asked about her request for height relief, Micheline explained that the height of the new construction from the sill point will be 23’1”.  Depending upon the height of the foundation, which is not yet determined, the ridge height may have to exceed the 24’ height limit required in the Roadside District.  Micheline expected the foundation to be minimal, but wanted to request the height relief in case they exceed a bit.  Discussion turned to the lack of guidance in the bylaw regarding natural grade, altering natural grade, and the determination of mean grade.  Audience member Dan Metell offered that it should be add the high and the low measurements and divide by 2.  The Board discussed that Ernie (Bldg Insp.) averages the 4 corners.  The Metells added that they were there in complete support of the application in that it would improve the neighborhood, would be more conforming zoning-wise, and would immensely improve the Correll family’s housing.

After discussion, the Board voted unanimously to grant the 3 parts of the Special Permit:  To reconstruct the fixed trailer dwelling; to move a detached bedroom structure away from a lot line to be 32’ and 38’ from the side-yard bounds; for minimal height relief as needed.  As this last requirement may be varied by Special Permit up to 30’, the Board granted that allowing the minimal height relief, necessitated possibly by the foundation height, will not be substantially detrimental, and like the new construction, will be consistent with the landscape, development and character of the area.  

7:50
An application by Richard B. Baxter to build a 500 sq ft accessory apartment over a 25’ by 36’ garage on a 3 acre lot, pertaining to Sections 4.4-3 and 4.4-4, regulations and occupancy restrictions for accessory apartments.   Mr. Baxter was granted a Special Permit in May of 2002, good for 2 years, which is now lapsed. Map 21, Lot 14.1; 53 Halcyon Way; RU District.  Correspondence:  1) Planning Board

(History:  Because the May, 2002 permit lapsed, a new application for a Special Permit was required.  An extension can only be granted if it is requested in writing before the time is up.  So the Baxter case in a sense is requesting their permit be extended as they once were granted one, but legally the whole case is starting anew.  On October 26th, 2004 an amendment was passed at Town Meeting that required year-round domicility in West Tisbury in order to be able to have an accessory apartment.  Mr. Baxter is not domiciled year-round in West Tisbury. An amendment does not go into effect until it has been approved by the Attorney General’s office.  However, once the AG’s office approves an amendment (often a matter of several months), it’s effective date goes back to the date that the 1st public notice of the Planning Board hearing (regarding the amendment) was published as a legal notice in the local paper.

Tom Wetherall is the contractor for Baxter.  Peter MacLean represented him for the first application in 2002.  The Building & Zoning Inspector Ernie Mendenhall sent Tom Wetherall to the ZBA office for an application when he came to Ernie’s office for a building permit and it was determined that the Special Permit had lapsed. The ZBA office informed Tom Wetherall of the pending zoning amendment making year-round residency a requisite for having an accessory apartment, but he chose to put in the application.  However, Ernie told the ZBA office he can’t issue a building permit at this time; he would have to wait to see if the Attorney Generals’ office approves the amendment to the bylaw regarding the year round domicile requirement.) 
The hearing was opened.  Correspondence was read from the Planning Board Chair, Murray Frank.  He wrote, that as Mr. Baxter did not reside year round in West Tisbury, he didn’t believe he could be granted a Special Permit.  Tom Wetherall, contractor for Baxter, told of how he had had no idea that the Special Permit was near to lapsing, and then lapsed.  He also said he had left the October Town Meeting before it was over and had not known of the apartment amendment.  He felt that since the Special Permit had been granted once before, that the ZBA should approve it again.  There are no changes to the building plans; a change in the site puts it further away from the bounds already approved by the ZBA in 2002. 

Eric Whitman said he would have agreed with him had they put in a written request for an extension on time, before the permit lapsed.  But, they had not, and the amendment had passed before he came to the Building Inspector’s office to apply for the building permit and was subsequently referred to the ZBA.

Eric pointed out that they could build the building, but without the apartment; the 2nd floor could have a studio or storage use.  The lot is 3 acres, so a Special Permit for an over 676 sq ft accessory structure is not required.  Tom Wetherall said the septic capacity would cover having a detached bedroom (a use by right with the correct bedroom septic capacity).  Board members told him there could not be a cooking stove.  They told him they thought he could have a sink and a frig.  

Tom Wetherall declined the offer to suspend the toll period and to continue the hearing until the AG office is heard from.  His client will use the space as a detached bedroom.  He was told the kitchen should be removed from the building plans, but he could leave a spot for a cooking stove if he so chose in the event that the AG does not approve that particular amendment. The Zoning Board voted unanimously to accept the changes made to the application and to grant a withdrawal without prejudice.  They referred the application to Ernie Mendenhall and the Board of Health for permitting.

OTHER CORRESPONDENCE

1) Thank you from architect Peter MacLean for ZBA exemplifying idea of Community Service ; 2) CHAPA…Workshop on 40B’s, Dec 10, Marlborough; 3) MVC Newsletter.

The meeting was adjourned at 8:30 PM.

Respectfully submitted, Julie Keefe, Board Admin.
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