WEST TISBURY ZONING BOARD OF APPEALS

MINUTES:  MAY 19, 2004

HOWES HOUSE   6:45 PM

PRESENT:   Eric Whitman, Tucker Hubbell, Bob Schwier, Tony Higgins, Nancy Cole, Larry Schubert

ABSENT:   Toni Cohen

ALSO PRESENT for All or Part of the Meeting:  Patricia Goodell, Dick Goodell, Peter D'Amico, Sarah Doyle, Whit Manter, Diana Manter, Skipper Manter, Ernie Mendenhall (Bldg & Zoning Inspector), Mark Yale, Ralph Stewart, Denise Cote Alwardt, Victoria Anthony, Joel Anthony, Atty Candace Nichols, Brenda Benware, Maureen Hall, Janet Anthony Hathaway, Rose Anthony, Mathew Sudarsky, Robert Ogden, Christine Anthony, John Dutton, Michel Rill 

BUSINESS

· Minutes of May 5 and May 12 were approved with one clerical correction.

· Question re Geller hearing on June 23...does he have to attend?  Mr. Geller had written that he could not come to the Island for his hearing date.  The Board will hear his application without representation.

· Nancy Dole sign:  Zoning Inspector Ernie Mendenhall requested that the ZBA approve and sign off on changes to a proposed sign for Nancy's business property on State Road.  The Board signed off on the revised sign plan.

· Question from Martha Thurlow regarding her 5.6 acre property on State Road in North Tisbury.  There is one house and an under 800 sq ft guesthouse on the property.  Is there any way that the ZBA could hear an application to allow the smaller house (built post zoning) to be larger than 800 sq ft?  Martha would be more than willing to have a size limit put on the house.  The Board ruled that the "guest house" could not be expanded beyond guest house dimensions; that there is nothing in the bylaws to allow 2 over 800 sq ft houses on the 5.6 acre lot. 

HEARINGS

7:15
An application filed by Richard and Patricia Goodell for a Special Permit under Sects. 3.1-1 (Use Table) and 11.2-2 (setback relief) of the Zoning Bylaws, to install a 15' by 30' oval above-ground pool with associated fence to be sited approx. 25' from rear bound; Map 17; Lot 22; 89 Otis Bassett Rd; RU Zone.  No Correspondence
The Board reviewed the Goodell pool site plan.  Dick Goodell stated the pool is 52" high.  There was some discussion of whether an above ground pool requires additional fencing and it was agreed that the Building Inspector would clarify the code requirements to the Goodells when they apply for their building permit.  The Board cautioned that no additional lighting for the pool could be installed except safety lights.  Dick said there would be no associated pool house.  There was no one in attendance for the hearing and no abutter correspondence objecting to the requested rear setback relief.  The hearing was closed and the meeting resumed.  The Board voted to grant the Special Permit for the pool and setback relief unanimously, with the usual pool conditions.

7:30
An application filed by Peter D'Amico for a Special Permit to add a 15' by 26' workshop to an existing attached garage to be 37' from NE bound. Sect 11.2-2 of West Tisbury Zoning Bylaws. Map 29 Lot 4; 31 Vineyard Meadows Farm; RU Dist.  No Correspondence 

Peter D'Amico described his ranch house as one long rectangle.  There are oak trees on the lot, the nearest neighbor's house is approx. 200' away.  The D'Amicos plan to convert current garage space into more living space, and the addition will be storage and woodworking workshop for personal use.  The workshop would become the attached accessory structure.  The addition would need 13' of setback relief.  No objecting abutters were present; no correspondence was received objecting to the application or the setback relief.  The hearing was closed and the meeting resumed.  The Board voted unanimously to grant the Special Permit.

7:45
An application by Sarah Doyle for Pond View Farm to amend a Special Permit granted in 1999: To allow hay and grain delivery trucks to park on Pond View Farm Road while they unload.  Sect. 9.3-3 of West Tisbury Zoning Bylaws. Map 35 Lot 1.10; 69 Pond View Farm Rd; RU District.  No Correspondence 

Pond View Farm manager Sarah Doyle explained that she requires hay and shavings deliveries from up to 53' tractor trailer trucks 10 times a year.  Currently they unload these deliveries off site, usually at the Old Ag Hall, requiring about 20 smaller truck trips per delivery.  They have tried unloading at the farm and find they are technically parked in the right of way so are in violation of the conditions of the 1999 Special Permit decision allowing the Rabinowitzes to build a new, higher barn on the site of their pre-existing, non-conforming barn.  Sarah would like to make it legal and has come forward with this application. (The following conditions were placed on the 1999 Special Permit:  1) There is to be no parking on the right of way; 2) that the applicants must provide parking on their property, off of the right of way, in a clearly recognizable parking area and include a distinguishable, safe, drop-off area on the applicant’s property off of the right of way; 3) that Parking is to be clearly sign-posted;)

Sarah emphasized that her request concerned these delivery trucks only and only up to 10 times per year.  Vehicles would be able to get around the truck; it does not wholly block the road.  To be able to unload directly into the barn would save the farm time and money.  Bob asked if they had tried it out and does it work?  YES and YES.  Eric asked how long does it take to unload?  2 1/2 hours.  In answer to Tucker's question of where the truck turns around, Sarah said that it backs in from Tiah's Cove Road.  Tucker asked if traffic on Tiah's Cove Road was an issue?  Sarah replied yes it was and therefore they would contact the Police Department at the time of delivery.

Eric asked abutter Skipper Manter, who had attended the 1999 hearing and was instrumental in the Board requiring the parking guidelines, how he felt about the present application.  Skipper said he was adamant that there should be no parking along the access road.  He was reluctant to support Sarah's request as he didn't feel she was compliant with the terms of 1999 decision.  He said there were often horse trailers and trucks in the right of way that chewed up the road shoulders and grass.  He said that in '99 there had been no discussion of tractor trailer delivery trucks.

Sarah Doyle said she felt like Pond View Farm has met the requirements.  They have added a parking area for 40 cars, have put up signs, hand out information leaflets to everyone who comes to the farm, the content of which is where to park and or unload and asking all to be considerate of the neighbors.  She felt she had complied with the terms; sometimes people are stupid and don't heed what they have been asked.  She said at the last Road Association meeting it was agreed that her proposal was OK with them.  Skipper Manter corrected that statement, saying that it had been "the general consensus".  Sarah told the Board it would be a "bummer" for her if she were not granted the amendment, and cited the Farm's record of orderliness and good manure management.

Whit Manter, who is not an abutter, but uses the Pond View Farm Road, said there are traffic issues, but that the road users were partly to blame as they had left the care of the road to his father George, had not involved themselves or even been a working association.  Since his father has died, they have just had their first meeting.  He said his brother Skipper was claiming half of the right of way as his, but actually he only owned a half lot in the area (a point of land on Tisbury Great Pond).  Whit said that the majority of homeowners wanted to work with Sarah, wanted to solve the problems together.  He regretted he had not brought a copy of the minutes for the Board.  He said there had been road damage from time to time, but the Farm had taken responsibility and repaired it.  It had been raining during their recent trial run and Leonard Athearn's field became a muddy mess; the Farm immediately fixed it.

Diane Manter, Whit's wife, said that the Board had no say on whether Sarah could bring in a big truck or not to the property.  However, the only place to bring it conveniently close was on the right of way that had been conditioned to have no parking or drop offs.  

The Board heard that it takes the truck 15 or 20 minutes to get to the farm from New Lane.  Nancy, who said she lives in the area, suggested there be no deliveries in the summer when there is traffic increase.  the Board further heard that some of the trucks are 47' long and do not need to be in the right of way, but that the Farm was unable to require a particular truck for a delivery or a particular size truck.

The Board set some conditions and posed that they would move to vote to grant the permit for one year, reviewing how it went after a year's time.  Sarah would re-appear before the Board and abutters for review, but not a full new hearing.  Skipper said that the Board should not be considering Road Association rules, as it was a private road, and should be considering the original conditions.  Eric said the Town and Board looked favorably upon agricultural enterprises and might be in favor of a little inconvenience. Whit Manter said the ZBA doesn't rule on what a private road does or doesn't do.  It's a question of looking at deeds, finding out who is legally responsible.  

The Board voted unanimously to:
GRANT an amendment with Conditions to a December 5, 1999 Decision that granted Peter and Rachel Rabinowitz and Pond View Farm a Special Permit to construct a new barn on the site of a pre-existing, non-conforming barn.   The 1999 conditions regarding parking are now amended for the period of one year to allow parking on the access road, Pond View Farm Road, for the purpose of hay, grain and shavings delivery as conditioned below.
Conditions:


1. The Zoning Board will consider the next year to be a trial period for this amendment to the 1999 Special Permit.  The applicant must contact the Board in about a year's time from the granting in order for the Board to hold a meeting on or about May 19, 2005 to review the one-year trial period.

2. No more than ten (10) deliveries per year.  

3. No deliveries during the months of June, July and August.

4. This amendment applies to the hay, grain and shavings delivery trucks only.  Parking for all other vehicles is restricted as specified in the 1999 Special Permit.

5. Pond View Farm must notify the neighbors and Pond View Farm Road users in advance of each delivery.

Bob asked, who keeps track of the trucks?  Skipper offered, I will.

8:10
An application filed by Joel and Victoria Anthony for a Special Permit for a landscaping Service Business as provided for in Section 8.5-2 of the West Tisbury Zoning Bylaws. Map 29, Lot 63; 99 Charles Neck Way; RU Dist. 

Correspondence:  1. Joel and Vicky Anthony  2. abutter John Dutton (to ZBA, against)  3. Mark Yale (VMF president to E. Mendenhall) 4.Mark Yale (to Joel Anthony) 5. William Weibrecht (manager of abutting airport)  AGAINST: 5. John Spindler (on behalf of VMF Trust) 6.J. Edward Kracoff  7.Gail Rowe  8.)  9.Dave and Vivian Stein  10.Karen and Richard Pistorino  11.Philip Miller Jr.  12.Andrew Zaikis  13.Vincent Lenza  14. abutters Patricia and Edward Stewart  15.abutter Ralph Stewart  16.John Kavazanjian  17.Paul O'Meara  18. Alan and Cynthia Peck  19. Ronald Balasco Jr.  20.Edith B. Baler  21.Helga, Adam, Max & Solvai Lewenberg  22.Nan Fellows  23.Walter Dewar  24.Sydney Vickers 25.Shirley DiMatteo and Mel Shelly  26.Gerald Sartori  27.Tony Funari  28.abutter Kathy Burns (and phone call)  29.Robert Litts  30.Lillian Damast  31.Pete Anselmo 32. Valerie DeWitt and John DeWitt  33.Heidi Ganser  34.Jean Dewar  35.Carol Ingraham  36.John Johnston and Lynne Rideout  37.Evanthia Litts  38.Donald Bradley  39.Joanne and Bill Roddy  40.SA and Victoria Socha.  IN FAVOR OF HOME BUSINESSES BUT NOT NEGATIVE IMPACTS: 1.Ann Maley  2.Berta Geller  3.Richard Greene  IN FAVOR : 1.Maureen Hall  2.Mathew Sudarsky and Brenda Benware  3.Denise Cote-Alwardt  4.Robert and Jean Ogden  5.Bonnie and Paul Jackson  6.Brian Bilsback

The names of those who corresponded were read into the record. The Anthonys' application letter to the ZBA was read. Vineyard Meadow Farm' (VMF) President Mark Yale's letters to Mr. Anthony and to Ernie Mendenhall were read aloud as they were part of the request for action by the Inspector and Town.  Also a brief letter from the abutting Airport's manager asking that any materials be stored in such a way as to not attract birds.  Chairman Eric Whitman noted there was a lot of correspondence and that the Board had had the opportunity to read them.  He said one letter for and one against would be read aloud.  Abutter John Dutton's letter was read aloud as he lives next door and it was he who had gone to the Building & Zoning Inspector with a complaint against the Anthony's in the first place.  A letter in favor of granting the application from Denise Cote-Alwardt was read aloud.  Photos were submitted by the Anthonys and by abutters Dutton and Stewart.

Eric explained to the assembly how the hearing would proceed.  Attorney Candy Nichols asked if she would be able to speak before a video might be shown and whether or not she could be granted the right to rebuttal on Joel Anthony's behalf after testimony was heard.  Eric said YES to both requests.  Candy Nichols explained she has acted on Joel's behalf in legal matters for several years. Regarding this hearing, he had come to her "late" as he'd not known that his application process would be so "big and nasty".  The Anthonys felt a line had been crossed when they heard (from the ZBA office after they had asked if there was any new correspondence or photos added to the file) that a video of activity on their property was going to be shown at the hearing. They felt violated having been filmed, felt violated having their property shown to a large group of people at a hearing.  Candy explained that she, Ron Rappaport and Julie Keefe had discussed the situation; it was Ron's opinion that to not allow the video would be stopping free speech; that the Board didn't have to watch a long video, but could allow a few minutes of it.  At a previous meeting the Board had said they would watch a video as part of testimony in response to a request from John Dutton, i.e. could he show it? 

Candy said, the Anthonys are aware there are a number of people opposed to them doing a landscaping business on their property and are open to any site visits by the Board, but not a video.  They have a young child and their house on the property.  Candy concluded by asking the Board to not escalate and exacerbate the hearing by showing the video.

Joel Anthony presented his application, beginning by listing a number of facts:  He's from the Island, has been a landscaping professional for 14 years.  His business is fairly seasonal, March 1 to the end of November, not a lot of activity for 4 months of the year.  He does landscaping maintenance and construction, no retailing, no wholesaling, no signs on his property.  He has 8 employees, 2 of whom come to the premises each morning to pick up 2 of his trucks.  Since the complaints and his reading the bylaws, 2 of the trucks are no longer kept on the property.  

The other employees do not come to the house unless they are doing personal work on the premises for the Anthonys.  He has 4 trucks, 3 are diesels which are loud when they start up, especially in the cold.  He has 2 Bobcats, no bulldozers.  The Bobcats are at most about the size of a VW.  There is a circular drive in the back making for limited backing up, and therefore accompanying beeping, which does or would not start until after 9.    Despite the circular drive, BFI backs in with beepers.  Joel said he gets up very early, leaves his house from 5-6:30 in the morning; his personal vehicle is one of the diesels.  Eric suggested Joel not leave the property quite so early one morning and speak to the BFI driver.

No maintenance of vehicles or equipment is done on the property; no oil changes on the property.  He cited that he has not purchased a new truck for years as evidence that his company is not growing and expanding.  Every Wednesday in early AM a BFI trash truck comes by, a noisy truck and with beepers.  Every Thursday, it's the milkman's truck.  He stores materials on the back of his lot:  Stone, pallets, landscaping timbers.  Also on the back of the lot; equipment like lawnmowers, hoses, spreaders, ladders, a 9' backhoe that is part of the Bobcat.  He has 2 18' trailers and a small utility trailer for installing irrigation pipe.  He does NOT store insect repellants, herbicides, compost or fertilizer on the property.  

Joel iterated steps he has taken on his property.  3-4 years ago he planted 11, 14'-15' pines on the SE and NE bound, facing Charles Neck and the Duttons.  He has planted 24, 4'-5' blue spruce on the side of the lot the Stewart family lives.  Also on the Dutton side, he planted 8 7' evergreens.  The circular drive was put in with aforethought, to eliminate or cut down on backing up.  Equipment is used after 9; he does personal projects on the land after 9.  In the last 2 months he's tried to address issues.  He's put in a fence, privet, and cedar on the Stuart side.  He will reduce hours of Bobcat operation; he'll install any kind of more screening; he'll do whatever the Board deems.  He'll pay for water testing.  The Board can inspect anytime.  

Joel concluded by saying he had worked for the VMF the last 3 years; he maintained the roadside and the entrance to the development.  The only comment from the previous President of the Association regarding his landscaping company was to provide screening.  He'd be happy to continue to do work for MVF.  He likes his home and his neighbors.  He added he noted there was a letter from Gail Rowe against his application.  He works for her and others who wrote against his business.  At no time over the last few years was he informed he needed a Special Permit.  He thought his landscaping business was an agricultural concern that belonged in the (AR)Residential/Agricultural district.  He tries to be fair and honest.

Victoria Anthony spoke.  She spoke of the many fabulous neighbors she has met, saying she and Joel were willing to work things out.  They cannot afford to rent commercial property. Eric said he wanted to make it clear that the ZBA doesn't "do " private covenants, just the Zoning Bylaws.  Mark Yale spoke; He wanted to clarify a point:  Since he became the President of the VMF Association, there is no longer an arrangement with the Anthonys to do work for VMF. 

At this point Eric said he wanted to clarify that it is persistent and excessive noise that is not tolerated in the bylaws, not just any noise.  He pointed out that since reading the restrictions, Joel Anthony began complying by taking 2 of the diesel trucks off the lot.  He asked Joel if he could take all 4 off the lot?  Joel explained 1 truck was at a relative's, the other at an employee's.  He planted 4 16' trees the other day for more screening. 

Eric said, so no one over the last 4 years has ever said anything to you about your landscaping business.  The Board were sent so many letters; no one told you that you might be in violation of Town regulations?  Joel said that the old President had simply said to add a few trees if anyone complained.  Eric asked about the deed.  Candy said she represented the transaction; she didn't recall any discussions regarding the covenant restrictions.  Mark Yale said he had sent him a copy of the deed recently.  Joel indicated he was addressing Eric Whitman, not Mark Yale.  Candy said the 2 issues (deed restrictions and zoning bylaws) are separate.  Eric wondered "where everyone's been the last 4 years?"  A  few of the neighbors in attendance said the (letter writers) are off-island and mostly rent their houses out for the summer.  They said there had been an organized mailing from the President of MVF; a letter was sent out with an inflammatory photo attached.

Tucker Hubbell asked if the bobcat were used on a daily basis?  The answer was "just about every day."  Is an employee working on the lot all day?  No, only Joel operates the Bobcat.  Is he loading stone?  Yes, after 9 AM, no beepers and used at half throttle; number of hours each day varies.  Joel stated that 99% of the work is done on site, not at his property.  How does he get delivery of materials?  Most goes straight to the job site.  He tries to not bring rocks back to his property; he knows it's loud; they try to soften the impact by putting sand in the trucks.

Nancy asked if plants are stored on the property?  They come in a tractor trailer and are stored on the job site, unless they are for his own property.  He has 2 men come in twice a week to mow his property.  In answer to Larry's question, Joel said he keeps the trailer for the lawnmower on his lot.  Larry asked if the employees came to get the mowers in the AM, starting them up to make sure they got a good one?  No.  Tony Higgins asked Joel if had considered building a building to store his materials?   Yes, he would do that.

Matt Sadorsky said he'd like to address the Dutton letter sent out.  He never got a copy and supposed it was because he supported the Anthonys.  He said the Anthony house is the nicest in the neighborhood.  His kids play on the property.  They also use the VMF bus stop twice a day and have experienced no trouble with the Anthony vehicles or drivers, although he has been to the police to complain about other drivers re the bus stop.  He sees all sorts of trucks on the VMF roads and doesn't think the Anthonys increase traffic on their roads.  He said it was not a home business, but a service business. He concluded by saying their neighborhood has a lot of noise from the airport, and he feels the Anthonys and their landscaping business are an asset to their neighborhood.  

Mark Yale spoke.  He said "Lets keep this aboveboard, no name calling" in reference to Mr. Sadorsky's first comment.   Matt Sadursky said he had not been name calling, just pointing out that he was not sent a "Dutton" letter. 

Nancy and Eric explained to the assembly the differences in the bylaws between a home business and a service business.  Mark Yale disagreed with Joel saying his business hasn't grown.  He said it makes a big impact on the neighborhood, there is growth, too much expansion.  Joel should look into re-location.  Mark looked into renting at the airport; you can sublet a place for $650/month, which is a minimal expense for a company this size with 8 employees and 5 dump trucks.

Dennis Cote-Alwardt spoke.  She would have liked it if this issue had been taken up at their annual road association meeting; it had not been.  She said there whole neighborhood was growth and expansion, she was a long time resident, had been clerk to the association for 10 years, watched her neighborhood change from 10 lots to 100.  She thought maybe it wasn't brought up at the annual meeting because 99% of the owners live off-island.  She hoped the neighborhood wouldn't fight over this application; she hoped the ZBA would not disallow it.  

Brenda Benware said the people in the neighborhood who wrote letters against want to use workers, but don't want them Living) in their back yard.  She lives 3 doors down from the Anthonys, is up at 6, it's a peaceful neighborhood, the Anthonys are kind caring neighbors.  She didn't think $650 a month would be an easy thing to pay.

Eric Whitman explained applications often end up in a compromise.  Can a business exist in their neighborhood? Yes, but restricted by this Board so it doesn't negatively affect neighbors.  Obviously this business has bothered some neighbors.  But a neighbor can't just say get rid of it because it's bothering me; the Town allows businesses to exist if the Board finds them to be not detrimental to the neighborhood, usually as conditioned.  

Maureen Hall stated she was a year round VMF resident.  A lot of the neighborhood didn't bother to respond to the letter.  Many of the negative letters are off-island people worried about their investment in their property, that property value would go down.  She has 3 kids in the neighborhood, the Anthony traffic has never been a problem. 

John Dutton spoke.  He said he'd been told by Julie in the office that abutters were the parties in interest as opposed to non-abutters.  Those speaking were not abutters.  Julie said she had told John that; he lives next door.  She then went through the abutters list identifying the responses.   Of the 9 properties within 300' of the Anthony property, the Stewarts, Duttons and Burns corresponded they were against.  Dutton and Stewart are on either side of the Anthony property. One abutter has left no forwarding address with the Town.  4 abutters sent no correspondence to the ZBA.  The 9th, the airport wrote regarding that birds not be attracted to the property for airport safety's sake.  Eric commented that "no response" from abutters usually means approval or indifference.  The first 3 hearings of the evening had had no correspondence, which the Board takes as tacit approval.

The Anthonys asked how many similar businesses had been permitted.  Tucker referred to the Gibson case, which the Board had approved and it had been appealed.  The court upheld the ZBA decision, and then that judgment was appealed.  It is still in court.  Eric explained that a Home Occupation, where the work is done on the premises allows up to 3 employees.  A service business, such as the Anthonys' application, does not limit employee numbers, as the work does not primarily take place on the premises.  However he said, this doesn't mean Anthonys can grow to the size of a John Keene operation, which is based in the Light Industrial District.

Ralph Stewart said of his aerial photos, they were not meant to be threatening.  Atty Nichols said maybe it wasn't the intent, but it is upsetting for the Anthonys, particularly as there are young kids coming and going on the property.  John Dutton said his video had contained only images of the trucks, not the house.  Robert Ogden remarked that one cameras point of view can be subjective.  John Dutton said he'd like to show his video.  Atty Nichols stated, there are privacy laws, so be warned.  There was discussion of which trucks and at what time they were used.  

Eric said that the hours of operation can be conditioned.  He suggested the Board vote to continue and to make a site visit. 

John Dutton said he hadn't spoken yet.  He won't insist on the video.  As he wrote in his complaint and letter to the Board, he is constantly woken up by the noise of the diesel trucks starting up and other activity on the lot.  Noise cannot go beyond the boundaries of a lot according to the bylaw.  He has not been well and is about to have surgery.  He has tried to talk to the Anthonys, but it doesn't seem to have gotten any better.  He wants peace and quiet; he's lived there for 17 years, and now he feels like he's living next to a construction site; is burdened. Have Anthony move to the airport.  

Bob Schwier asked if conditions would make it ok?  John Dutton answered No, he's asked Anthony for conditions, and it hasn't worked.  Bob asked if the screening has helped.  No, you can't screen noise.  He suffers from MS and needs sleep.  His life is impacted.

Denise Cote-Alwardt spoke.  She said, the (Duttons, Stewarts and Anthonys) are right in the flight path of runway 234 and its no longer just little planes as it was 26 years ago.  It's loud jets coming in or taking off overhead.  Eric said her point is well taken, but Joel would have to comply with conditions.  Mark Yale said everyone seems to have a different view point, but the Stewarts and Duttons see it as near neighbors.  Robert Ogden said the whole neighborhood hears noise all the time from different things; be it trucks, rocks, planes.

Atty Nichols said that the West Tisbury Master Plan provides for small businesses based at home in the RU District so that they are not forced into Industrial Parks.  Traffic and noise can exist, but cannot be persistent and excessive.  She then said that if John were here (John Dutton left after he last spoke to the assembly) she would thank him for not showing the video.  The Anthonys have nothing to hide, but felt a video of their property had stepped over the bounds.

The hearing was continued to June 2 at 6:45 PM.  Site visit on Tuesday June 1 at 4:30 PM.

Meeting adjourned at 9:55 PM.  Respectfully submitted, Julie Keefe, Board Administrator. 
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