WEST TISBURY ZONING BOARD OF APPEALS

MINUTES:  SEPTEMBER 29, 2004

TOWN HALL AT 7 PM

 

 

PRESENT:   Eric Whitman (Chair), Tucker Hubbell, Bob Schwier, Tony Higgins, Toni Cohen, Larry Schubert, Nancy Cole

ALSO PRESENT for All or Part of the Meeting:  Carol Hunter, Carole Kenney, Mary Ann Brock, Kate Devane, Hap Bernard, Lisa Rogers, Don Rogers, Risto Navala, Board of Health Agent John Powers, Chuck Wiley, Christine Wiley, Susanne Faraca, Alan Reekie, Anne Reekie, Patti Linn  

 

· 7:00  BUSINESS

·         Minutes of September 8 were approved as read.

 

7:15  INFORMAL

Questions from Carol Hunter regarding Stimola property (Map 18, Lot 13) and regarding Kenney property (Map 32 Lot 5)

Stimola:  Carol asked the Board to determine whether the addition of an open porch with an overhanging roof on one side to an accessory building granted a Special Permit in March of ’04 constituted a substantial change needing to have another hearing.  After consideration, the Board found that the addition of the open porch was minor, particularly since it was not on the boundary side of the building and did not further encroach.

 

Kenney:  Eric Whitman did not participate in this discussion.  Representing Carole Kenney who attended the discussion, Carol inquired how and if the Kenneys could proceed with building a maintenance barn with overhead employee dormitory on a 7.5 acre parcel on Middle Road.  There is an existing large garage with overhead apartment on the lot, photo submitted.  The 1st floor is for garage storage of tractors and other equipment.  The second floor has an apartment used by various Kenney workers, and a workshop.  The mixed-use building they would like to build would have a similar function.  They propose a 5 bedroom dorm, an office for a part-time bookkeeper, and a storage room for paint.  Carol showed proposed layout plans and commented that the Bylaw was not clear.  In one place the Bylaw says Plan Review is required for accessory buildings over 2500 sq ft and in the dimensional table it is stated that accessory buildings may not exceed 2000 sq ft.

 

It was discussed that the garage would function like a barn storing agricultural equipment, as the equipment used by the Kenneys to maintain some agricultural uses would be stored in the building.  Should the square footage for agricultural use be subtracted from the other uses?  Carol stated she had understood that the existing apartment is the primary residence as long as there is no other dwelling on the lot, which is the case now.  The Board considered whether it would be a 5 bedroom house and a 2 bedroom house on a 7.5 acre lot, which is allowable as 2 full sized houses could be built on this acreage.  And, also considered whether maintaining your property could be considered agricultural.  The Kenneys own several properties, some of which have agricultural uses on them.  Board members cited examples of Island farmers cultivating or keeping livestock on a variety of lots, often in different towns, and often driving their equipment there to use on the lot.  Mrs. Kenny added they would like to get the equipment under cover and the residential units added in a timely fashion, say before winter for the equipment shelter.  They would provide jobs for young people and house them, probably seasonally for now.

 

Amongst the equipment the Kenneys would like to shelter are sweepers, boat and horse trailers, and a tree spade.  Currently much of it is out in the open.  The proposed building would not be visible from other homes.  

 

The Board concluded the Kenneys could apply for the dorm use over an agricultural storage barn use.  The Board would need to find out if the Planning Board would do Site Review or if the ZBA would conduct it along with the dorm Special Permit.  The Board said to Mrs. Kenney and Carol that the message from the meeting is that the ZBA gives favorable support for them to apply, and to proceed with permitting by first going to Ernie Mendenhall.

 

HEARINGS
7:45
An application by Hap Bernard and Kate DeVane for a Special Permit to alter and extend a pre-existing, non-conforming dwelling by adding a 2-story 20’ by 26' addition to be 44' at nearest point from SW bound.  Sect. 11.1-3 of West Tisbury Zoning Bylaws.  Map 17 Lot 38; 153 Otis Bassett Rd; RU Dist.   No Correspondence.

 
There was no abutter comment or correspondence.  The applicants explained they would end up with a 4 bedroom house.  They have an existing apartment above a garage; they have been to the Board of Health.  They are expecting twins this winter. After discussion, the Board voted to grant the Special Permit on the grounds that the 6’ of setback relief would not be more detrimental to the neighborhood.

 

8:00
An application by Jeff Richards to extend for 6 months a Special Permit which lapsed in November, 2003.  The Richards were granted a Special Permit in November, 2001 to add a 2-story, 647 sq ft addition and 120 sq ft deck on a pre-existing, non-conforming dwelling that is 43’ from the N bound. Sect. 11.1-3 of West Tisbury Zoning Bylaws and MGL Ch 40A, Sect. 9.  Map 8 Lot 7; 45 Buttonwood Farm Rd; RU Dist.  7 acre parcel.  Correspondence:  Abutters Liz and Robin Hyde, in favor.

 
Builder Risto Nivala represented the Richards.  He had been to the Board informally last month to ask for an extension of the lapsed permit.  The Board had instructed the Richards to apply formally as the Special Permit had already lapsed and procedure required it.  It was established that the re was no change to the approved plans.  The only abutter response was from the Hydes who were in favor.  The Board voted to grant the extension for 6 months from the hearing date.  They instructed the applicant’s agent to make sure they started building within the time frame, to not let the permit lapse again.

 
 

8:15
An application by Chuck and Christine Wiley for Special Permits to: 1) Have a retail business in connection with the agricultural use on the premises, including sale of produce of the nursery and related products customarily sold by nurseries, under Use Table, Section 3.1-1 of the West Tisbury Zoning Bylaws and MGL Ch 40A Sect. 3; and 2) To use an existing single family dwelling on Map 15, Lot 73 as an employee dormitory, under Section 4.4-5 of West Tisbury Zoning Bylaws.  Map 15, Lot 73 and Map 16, Lots 235.1, 235.2 and 235.3; 10, 22, 32 and 42 Old Stage Rd. RU Dist.  Correspondence: 1) Abutter (Florence) Debby Olsen, in favor; 2) Abutter Peg Tudek, against; 3) Planning Board; 4) Alan and Anne Reekie 5) Robin and Steve Elrick 6) Atty Eric Peters 7) Board of Health

 
Correspondence was read into the record.  Julie Keefe reported she had consulted about some aspects of the application and had been advised that answers could be better sought after more information had been gathered at the hearing, for example, to what extent the Wiley’s current business would be reduced.   There were some questions regarding the provisions of MGL Ch 40A3 which provides exemptions to agricultural uses and some questions regarding if the ZBA would be required to refer the application to the MVC.  The Wileys own 3 contiguous parcels across from Keenes on Old Stage Road.  The Elricks are selling an abutting contiguous parcel sited on State and Old Stage Roads which the Wileys would like to buy.  The Wileys currently grow and nurture plants and trees on the property.  On the 3 lots, they have greenhouses, a small office building, a small garage with apartment overhead and compost piles.  West Tisbury Zoning Bylaws requires a Special Permit for an agricultural retail use in the RU district.  Among other requirements, an employee dorm must have a resident manager. 

 
Applicant Chuck Wiley began by saying they were careful managers of their nursery business.  In response to Atty Eric Peters (representing abutter Patty Linn) point that the hearing was a waste of the Towns and Public’s time as the Wileys have no Purchase and Sales agreement, Mr. Wiley said he didn’t feel he was wasting anyone’s time as he wanted to have the hearing to see if their proposal was do-able before approaching the sellers, the Elricks, with an offer.  He explained they would not have the landscape part of their garden center at the Old Stage Rd location (referred to as Vineyard Gardens II (VGII)); they would be selling “plant material”.  He stated that the garden centre they propose would be very positive for the community, that people would like it.

 
Bob Schwier asked if they would move out of their present State Road location across from Cronigs.  The answer was, eventually.  They rent that property; the lease is renewed every 5 years.  They would like to have their nursery business on property they own, as the unpredictability of whether their lease would be renewed or the terms of the lease leaves them and their 40 employees in a precarious position, and obviously improving land one owns is better than on land you rent.  VGII would be similar to VGI, there’d be no dump trucks, landscaping trucks.  If they didn’t have the State Rd site, they would move the landscaping business altogether.

 
Eric pointed out that the present garden center is in the Business district and Old Stage Rd. is in RU district; what they can sell could be limited by the Special Permit.

 
In their application the Wileys propose to use the State Rd access of the Elrick lot as the customer car entrance.   The Elricks recently gained approval from the Planning Board to close off their Old Stage Rd drive and to make a new entrance on State Road.  Planning Board correspondence detailed the history of this granting, and strongly objected to the new curb cut for a retail business as the State Rd curb cut had been granted to a single family residence for reasons of safety.  The Planning Board pointed out the curb cut section of the bylaw and other zoning Regs in place to prevent the look of a strip mall in West Tisbury.  Larry asked Chuck Wiley, if you didn’t have the State Road access, could you make it work?  He replied that there was more potential in using State Road access; it would be important to them.  He felt it was a safer entrance than using Old Stage Road. He felt they could make the State Road entrance look good, referring to how much effort they’ve put in to the present site to be aesthetically pleasing, how they’ve landscaped  along the new walkway.

 
Referring to the Planning Board letter, Eric Whitman said the drive change was given to a single family residence, not to a dorm and retail use.  He ventured that the issue may have to go back to the Planning Board.  Tucker brought up that the application may have to go to the Martha’s Vineyard Commission.  Chuck Wiley indicated this would not be great news for them.  Tucker said the Board may not have a choice in the matter (i.e. having to follow the MVC Standards and Criteria).Eric Whitman said he wanted to make it clear to all present that a decision would not be made that night.  Eric said he personally thought the proposal could work, and certainly the Wileys had the right to apply; a lot of questions had to be answered first.  He opened the discussion to members of the public.

 
Abutter Alan Reekie spoke.  He described good relations between his family and the Wileys.  Theirs was the closest lot to the Wiley parcels.  His chief objection is the Wileys request to be open 7 days a week.  Chris Wiley said that Sunday is their best day.  Anne Leekie said it was a residential area, yet they can hear noise from the nursery.  They had been led to believe the Wiley parcels would be only a growing area.  They hear noise from their deck and their child’s bedroom.    She would like her children to have at least a noise free Sunday, no car doors slamming, people, etc.

 
Chris Wiley said they would pull the retail end toward the Elrick lot, put customer parking in that area.  Bob asked if customers would have access to the greenhouses?  They would try to separate product from some green houses.  Referring to their current garden center, she said she was not sure if they would give up that space, they don’t know about the future at this point.  The parcel would sell for far more than they could pay; they have to think about the future.  They are providing employment for a lot of Island families; they’re trying to insure that they have jobs.  When the Elrick property came on the markert, they felt they could not ignore it.  Vineyard Gardens might split up, with the hardware and landscaping business staying in the business district and the horticulture business moving to Old Stage Rd.  It might be a slow transition.  They have invested a lot of money in the business and the State Road site, and it was nerve racking putting a lot of money into property owned by someone else.

 
Abutter Lisa Rogers spoke.  She said Vineyard Gardens I was attractive, but she was concerned with smells and sounds.  She reminded the Board that last spring she complained to them about propane smells coming from the Wiley lots on Old Stage Road.  As contained in a sound report regarding the Keene lots, her family live in a sound vortex.  On September 8 she smelled odors that were strongly personally offensive and called Board of Health agent John Powers to complain.  The Wileys she said were in Florida.  She stated there were problems at Vineyard Gardens I due to bad drainage.  Mosquitoes bred there.

 
Lisa further stated that the Town no longer tests the dump area water.  She has lots of questions concerning the subject proposal.  She feels that her area of Town has been given up on by the Town Boards, residential versus business.  She can’t open her windows.  She is opposed to the Wileys being open on Sundays, and asked, how does John Keene feel about this?  Does he own the road?  The Wileys, she felt, would want to sell patio furniture, etc made elsewhere.  She hates the vibrations, sounds, and smells.

 
Board of Health agent John Powers said his Board had looked at the limited plan submitted.   John submitted to the Board and the Wileys written question and concerns from the Board of health concerning the management practices of the nursery.  He said their businesses should be properly managed.  He added that the Wileys did take care of complaints and enforcement requests he brought to their attention.  Lisa Rogers said she could smell **** and propane.  Chris Wiley responded, saying she doesn’t smell it, maybe the neighbors do, she doesn’t.

 
Lisa asked abutter Patty Linn if she too was bothered by smells.  Patty said she smells it; she’s sick of complaining.  Patty and the Wileys talked to each other, Chris Wiley saying Patty has never complained to them, Patty saying she makes her complaints to the Town.

 
Eric asked if there was any new testimony.  There was not and the Board voted to continue the hearing to October 6 at 7 PM in order to further review the application.

 
The meeting was adjourned at 9:25 PM.

Respectfully submitted, Julie Keefe, Admin.

 
Approved on October 13, 2004

 
