WEST TISBURY ZONING BOARD OF APPEALS

MINUTES:  SEPTEMBER 8, 2004

TOWN HALL   7 PM

PRESENT:  Tucker Hubbell (Acting Chair), Tony Higgins, Toni Cohen, Bob Schwier, Nancy Cole, Larry Schubert (Associate Member)

ABSENT:  Eric Whitman 

ALSO PRESENT for All or Part of the Meeting:  Domingo Pagan, Risto Nivala, Mark Yale, Ian Rickard, Linda Rickard, Dennis Gough, Ernie Mendenhall (Bldg & Zoning Insp.)

BUSINESS

· The Minutes of August 4, 2004 were approved as written.

· Request for extension of a Special Permit:  Jeff Richards, Map 8, Lot 7.  The Richards Special Permit expired in November of 2003.  The Richards wrote to the Board asking for an extension for the Special Permit.  The Board ruled that because they had not applied before the Special Permit expired, they would have to go through the public hearing process to extend, as provided for in MGL Ch 40A, Section 10 regarding the granting of extensions to Variances.  The Statute does not provide a process for the extensions of Special Permits; it is generally advised that Boards use the Variance procedure to grant extensions to Special Permits.  The applicants had let the 2 year Special Permit lapse for almost a year.

· Letter from Bruce and MaryLu Keep further regarding neighbor Nachbar’s recently constructed fence.  The Board read the letter and after discussion agreed they would make a site visit on September 14 at 4:30 to respond to the Keep’s concerns and to see if the fencing had been lowered to under 6’ yet.  

HEARINGS

7:30
An application by Inku Sim for a Special Permit to install a 2nd level for storage in a 24’ by 24’ garage, increasing total floor area to over 676 sq ft.  Map 10, Lot 103; 42 Trotters Lane; RU District.  Setbacks for this lot are 25’, granted by Special Permit in 1987.  Correspondence:  Abutter Judy Sibert, in favor.

Correspondence was read.  Builder Chip Mitchell representing the applicant was unable to attend the hearing.  Julie Keefe presented the submitted plans to the Board.   There would be no exterior change.  Ernie Mendenhall described the 2nd level to have approximately 6’ of headroom at the center; that the application was before the Board simply because the floor area would be increased by the decking for a 2nd storage level.   After questions and discussion, the hearing was closed; The Board voted unanimously to grant the Special Permit 

7:45
An application by Dennis Gough to amend Conditions of a Special Permit granted in 2002:  1) To not remove a shed; 2) To site the drive less than 20’ from the southern bound; 3) To install plumbing in garage.   Section 9.3-3 of West Tisbury Zoning Bylaws.  Map 29, Lot 30; 94 Vineyard Meadows Farm Rd; RU District.  Correspondence so far:  Abutter Shirley DiMatteo and Mel Shelley, Against;

The following are the findings of the written decision filed with the Town Clerk.  Below that are the minutes of the hearing.

1. The following conditions were placed on the 2002 Special Permit granted to Mr. Gough under Section 11.2-2 of the West Tisbury Zoning Bylaws to build an approximately 1600 sq ft garage (over 676 sq ft on an under 3 acre lot) to be sited 42’ from the northerly bound (8’ of setback relief):  1) The garage is to be sited 50’ from the southern lot line and 42’ from the northern lot line as shown on the approved site plan.  2) The garage may not be used for habitation.  The garage may not have a detached bedroom or accessory apartment.  3) Plumbing and heating are not to be installed in this structure. 4) The building height may not be over 21’ as submitted.  5) The drive to the garage may not be any closer than 20’ from the southern lot line which is possible as Mr. Gough has submitted that the hot tub structure on the Gough property is 45’ from this line.
2. The conditions attached to the granting of the Special Permit for the garage were intended to mitigate any detrimental effects perceived by the neighborhood.  
3. Mr. Gough intends to use the first floor of the garage as storage for boats, vehicles and assorted belongings and equipment currently stored outside or in a shed on the property.   The second floor would be used as personal workshop space and more storage space.  At his original hearing, he stated he would remove the existing shed on the property.  It was made a condition.   The garage at the date of this hearing is not quite finished, but weather tight, and able to be used for storage.  In the Board’s opinion, Mr. Gough did not supply any compelling reasons of hardship or substantial change from the original hearing to justify reversing the condition of removing the shed from the property. 

4. Correspondence had been received from the abutter to the south against the original granting of the garage and from at least one other abutter.  Recent correspondence from the abutter to the south regarding Mr. Gough’s application, and testimony from Mr. Gough, give evidence of a neighbor to neighbor dispute.  The abutter to the south is against the granting of the amendment of the conditions.  The Board originally conditioned that the drive to the garage could not be within 20’ of the property to the south in order for the garage to have less impact on this abutting parcel.  A driveway to the garage has not been put in yet.   Mr. Gough, in the Board’s opinion, did not supply any compelling reasons of hardship or substantial change from the original hearing to justify allowing the garage drive to be sited less than 20’ from the neighboring property.  

5. Mr. Gough would like to have an outside water spigot on the garage.  In the Board’s opinion, it is his right to be able to connect a water supply to the garage in this manner.  It does not constitute having plumbing in the garage.  

Correspondence was read.  Mr. Gough represented his application.  Tucker asked him if the garage was still under construction, was it watertight yet?   He replied it was not yet finished, but it was weather-tight; things could be stored in it.  Mr. Gough said he wanted to put his building debris away, but because of lack of a drive, he couldn’t get it to the garage.  He had built the garage without benefit of a drive to it.  When asked if he had a plan of where he had originally planned to put his drive, Mr. Gough said he did not have a plan; as per condition, it just couldn’t be closer than 20’ to the DiMatteo/Shelly line.  He explained he would like to put in a yard between the garage and house, not a drive, and that if he were able to site the drive next to the lot line, he would not have to cut down trees for it.  He submitted a pencil drawing of where he would like to have a drive extension from his existing drive to the newly constructed garage; this drive would run near the property line; less or no trees would be cut for it.  Bob Schwier said he would need a better plan before he could vote for it.

Mr. Gough said it is primarily his wife who would like to keep their shed.  The garage is 125’ from their house.  She would like a closer place to store stuff like beach equipment and lawn chairs.  The shed is between the house and the garage.  He cited in his application that he appraised a loss of $2,300 from removing the shed.  Board members pointed out that part of the “wheeling and dealing” of the original application had been that the shed would come down and stuff stored in it would be put in the large garage.  The applied for garage was large, and Mr. Gough had been unbending at the original hearing that he needed a garage of this size as his house was on a slab and had no storage space. 

As for plumbing, he was not asking for toilets or a change in the septic system, but rather a spigot on the outside of the garage in order to wash his boat, etc.  In his submitted written application, Mr. Gough had requested to have “more than hose to garage”.  Board members suggested running a hose or other line underground to the garage and attaching it as an outside spigot.  It was his right to do so, but not to install plumbing in the garage. Mr. Gough said he ran a hose to the hot tub. 

Ernie Mendenhall said that the garage had had a foundation inspection; no framing inspection yet, but it’s substantially finished.  The neighbors, the DiMatteos complained a lot to his office.  There had been unregistered vehicles on the lot, there had been a boat on a trailer.  “Hatfield and McCoys” situation, he commented.  To comply with the terms of the Special Permit, Mr. Gough should be taking down his shed soon.   

Responding to a charge in the DiMatteo letter, Mr. Gough said his own hot tub on the property was not rusting, however, he was storing a hot tub on the property for a neighbor. His boat is currently being kept on a neighbor’s lot.  He had taken an unregistered car off the lot. 

Abutter Domingo Pagan asked why the Board was bringing up Mr. Gough’s application again; that matters had been settled at the original hearing. Mark Yale agreed, adding he thought Mr. Gough should have to prove hardship. Mark Yale said that from what he can see from the road, nothing has changed.  That is there are still piles of things on the property not put away in the garage as Mr. Gough had said he would do.  Why was the ZBA considering this application? 
Julie Keefe read Section 9.3-3 which states in full:  “Amendment:  The terms and conditions of any Special Permit or Site Plan approval may be amended in the same manner as required for the issuance of the original approval.  Any enlargement, alteration, or construction of accessory structures not previously approved shall require an amendment.”  (There is a difference in the procedures regarding applying to amend the terms of a granted Special Permit and in trying to re-apply within 2 years for an application that was denied by the ZBA (a Repetitive Petition).  Before the ZBA may act favorably upon a Repetitive Petition, both the Zoning Board and the Planning Board “…must find specific and material changes in the conditions upon which the previous unfavorable action was based, and describe such changes in the record of its proceedings…  Both Boards would have to hold public hearings to make these determinations.)  

Julie explained that Mr. Gough had previously come to the Board informally to ask for changes to his conditions, and had been told there would have to be a new public hearing for the Board to consider his requests to amend.  Mr. Gough had the right to apply, and he chose to apply.  Tucker explained that the applicant would have to show that there was substantial change in order for the Board to consider amending the conditions.

Abutter Domingo Pagan asked what has changed?  He said the neighbors worry about the ZBA granting precedent setting accessory buildings on narrow lots.  (The lots in Vineyard Meadow Farms housing development are pre-existing, non-conforming and generally narrow.)  Dr. Pagan, when asked, said he lived in the Waldron’s Bottom Road development.  Lots are generally larger and not narrow there.  He felt the original conditions on the Gough permit keep a certain equanimity for the neighborhood.  Tucker said the Goughs have the right to apply, but it was hard to see how the Board would grant the changes.  

Mr. Gough said that a change in circumstances was that the DiMatteo/Shellys had put up a fence along their shared lot line; the fence would screen a drive.  He emphasized that the drive would not be a “through-way”; it would not be 2 or 3 trips a day. 

Ian Rickard introduced himself as the neighbor on the other side of the DiMatteo/Shelly lot.  He said his neighbors put up the stockade fence because the Goughs put up No Trespassing signs along the property line.  This upset the DiMatteos and their various tenants. The garage has not been a bother to them personally; they were happy with the conditions.  But, their neighbors the DiMatteos were concerned.  They were in attendance to make sure that the DiMatteo letter was read.  (The DiMatteo house is approx 12’ from the shared lot line.)   He added that the DiMatteos were a joy to know, and that notice of the hearing had been a blow to them.

Mr. Gough said he saw the DiMatteos move his surveyed lot line; that’s why he put up the signs.  They tore the signs down; he put up more.  Their new fence encroaches on his property. The Board asked if he had a surveyed plan?  Mr. Gough said he’d hired Schofield, Barbini & Hoehn to survey, but he did not have a plan.

At this point, Tucker stated he couldn’t see how he would change his vote, but to be fair he’d agree to do a site visit.  Toni suggested the Board talk about whether to vote tonight or postpone for a site visit.  Nancy and Tony said they had heard no compelling reasons tonight for them to vote for the changes.  Larry said he wouldn’t consider the drive change without a careful plan, not just the pencil line submitted.  After further discussion, members agreed that a site visit was not warranted; they were prepared to vote.  

Ernie said to Mr. Gough, if you think the neighbor’s fence is on your lot line or property, show him the survey and he’ll come out to the property.  The Board told Mr. Gough that if the lack of a drive was holding up being in compliance, getting the garage completed and things stored away, Mr. Gough should put in a drive as originally agreed upon. 

The hearing was closed.  The Board voted unanimously to deny that the 3 conditions be amended on the grounds that they had tried to be fair to both the applicant and the neighbors 2 years ago with give and take, and there were no compelling reasons or substantial change from the original circumstances.  It was repeated that Mr. Gough could run a water supply out to his garage underground if he wished, but no plumbing installed in the building itself. 

Mr. Gough was advised to get things done, to put in the drive, and that it was critical to check his survey before he did put it in to make sure it was not within 20’ of the lot line.  The existing drive to the house can remain where it is.

The meeting was adjourned at 9:15 PM

Respectfully submitted

Julie Keefe, Board Admin.

APPROVED ON SEPTEMBER 29, 2004
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