WEST TISBURY ZONING BOARD OF APPEALS

MINUTES:  MARCH 17, 2004

6:30 PM   TOWN HALL

PRESENT:  Eric Whitman, Tucker Hubbell, Bob Schwier, Tony Higgins, Toni Cohen, Nancy Cole

ABSENT:   Larry Schubert

ALSO PRESENT for All or Part of the Meeting:
 Chris Alley (Schofield, Barbini & Hoehn), Phil Regan (Mark Hutker & Asoc.), Joe Eldgridge, Rebecca Norris, Joseph Norris, Ernie Mendenhall (W.T. Bldg Insp.), Bob Rusillo, Don Rogers, Lisa Rogers, Chuck Wiley


BUSINESS

The Minutes of February 18 and March 3 were approved as written.

Sub standard lots application fee:  The Board voted to set as policy that the application fee for a Special Permit to build affordable housing on sub-standard lots under Section 4.5 would be $100, a reduction from the standard $200 application fee.  This amount would cover legal ad and mailing costs.  
· Correspondence IN:

· Michael Goldsmith...Notice of Assignment of Trial Date, Heaphy vs. ZBA, during week of August 9-13.

· Planning Board...Request to review 1997 Community Profile Report

· AT&T Re Project Review Fees

· AT&T and David Flanders:  Recordable Easement...needs signing.

· Dick McCarron...re Florin Barker

            Correspondence OUT:

· To ConCom from ZBA re Wetlands Bylaw...needs signing

· Marcia Cini from Julie Keefe re sub-standard lot applications...Board's comment?

· Dick McCarron from Julie Keefe re comment on Florin-Barker

HEARINGS

7 PM

Continuation of an application filed by Schofield, Barbini and Hoehn on behalf of owners Donald Barker and Janice Florin for: 1) A Special Permit to allow the demolition and reconstruction of a pre-existing, non-conforming dwelling in the Shore Zone of the Coastal District, including the addition of an elevated hallway connecting to a proposed new addition to be in the Inland Zone, and the potential re-location of the project to be less than 50' from the east and northeast bounds should re-location be required (Sects. 11.1-3A, 6.1-4B); 2) A Special Permit for a portion of the proposed ridge to be higher than 24' above mean natural grade should re-location of the project require it (Sect. 6.1-6A3) ; 3)  A Special Permit for setback relief for a 300 sq ft garage to be built 41' from the southern bound (Sect 11.2-2).    The location is Map 1, Lot 4; 12 Windy Way; RU and Coastal Districts.  Correspondence:  Joe Eldridge 

The hearing was reopened.  Toni Cohen read aloud Joe Eldridge's 5 page letter commenting on many aspects of the application.  Counsel Dick McCarron' letter was read, a reply to a ZBA inquiry asking for comment on Section 6.1-4B.  Dick concluded that the subject non-conforming structure must comply with existing zoning bylaws; the Bylaw allows that the structure may be extended or 

altered by Special Permit, but does not allow for the substitution of a similar structure in its place.  All correspondence is on file at ZBA office.

Phil Regan did not agree with Dick McCarron's interpretation of the Bylaw.  He, and Chris Alley, stated they would have to go back to the homeowner if the Board takes McCarron's opinion literally.  He said it makes no sense that re-construction cannot be granted.  He said many Boards and officials across the Island grant new construction in the Shore Zone.  He would ask for a continuance as his client, Mr. Barker, will be coming to the U.S. in April.  It's necessary to go on site with his client before they go forward with the application process.  Prior to hearing McCarron's opinion just then, Phil said he was going to propose lowered height, pulling back more away from Shore Zone, asking for setback relief.  This would put the house higher on the bluff.  He had concern to keep the addition lower or as low as the main part.  Moving it back created some issues.  Phil referred to photos of a house in Aquinnah, designed by him to not be seen from Moshup's Trail, to show the Board what they were capable of designing.  Phil brought up that he disagreed with much of architect Joe Eldridge's criticism of his design in his letter to the Board.  Joe doesn't have the information to be able to make statements such as he did. Phil told of how well he has studied the site; that his plans were not off the cuff; he does not try to skirt laws in his siting and designs.  He is trying to show how well he can work with the site; whether his design works depends on how the Board reacts to McCarron's letter.  

Eric asked what they wanted to do (with the application)?  Phil repeated that he needs to have his client go on to the site before they can come to any decisions; he'd like another continuance.  Chris Alley asked the Board what their response to McCarron's letter was; he needs to get  sense of how the Board feels in order for them to re-site and re-design the project..  Tucker and Nancy both replied that they had always used Dick's interpretation to decide on other Shore Zone cases. Tony Higgins and Bob Schwier agreed, adding that previous cases had to move out of the Shore Zone. Tucker added that he had gone to Chilmark to read their bylaws on the subject.  It states that an applicant may rebuild and may add up to 250 sq ft more.  The Building Inspector in Aquinnah had told him there was no re-building in Shore Zone allowed in Aquinnah.  Chris and Phil both claimed that they have been able to rebuild in Aquinnah.  Tucker said the Aquinnah bylaws allow re-construction.  West Tisbury does not.

Tucker offered that if the application was for an exact replacement, the Board might be able to look at the application differently.  Chris pointed out that the bylaw does not say that a structure in the Shore Zone cannot be added on to.  Both Chris and Phil admitted it was hard for them to work with having to move entirely out of the Shore Zone.  Tucker admitted that the West Tisbury bylaw needed work on the subject.  He, however, would recommend that they move their project out of the Shore Zone.  Eric added that 2 weeks ago we'd reached the same conclusion, so had asked for an opinion to be had from Dick McCarron.  Chris said, other Towns spell out what you need to leave up; there are no numbers in West Tisbury.  Eric agreed, saying Ernie Mendenhall looked to the ZBA for guidance on how much has to be left up; there is no set policy, but we could come up with a number.  

Nancy Cole said, if you really want a different house, move it back out of the Shore Zone.  If they really want it in that spot, leave it up partially and re-build at 18'.  She referred to the increasingly common practice of buying expensive shore front property and taking down the existing house.  Chris countered that every point she made was fine, but it was difficult for surveyors and architects 

for it's not written down anywhere what they can and cannot do.  Tucker offered that a 25% change would be minor in his opinion.  After further talk of what moving the project back would do to heights, the hearing was continued until April 14 at 7 PM.    

7:30 PM
An application by Rebecca and Joseph Norris for a Special Permit for an over 676 sq ft non-habitable, detached accessory structure.  A new primary dwelling on the lot necessitates a change in use category for the existing subject structure. Sec. 11.2-2 of West Tisbury Zoning Bylaws.  Map 3 Lot 12; 11 Fairwind Dr.; RU Dist.  No Correspondence

The Board reviewed the plot plan, photographs, and house plans of the now accessory building submitted by the Norrises.  Simply put, they lived in the small, existing house on the 2.6 acre lot they bought while they were building a new house.  They are ready to move in.  The just under 3 acre lot may not have a guest house on it, but may have a non-habitable accessory building.  The Norrises will de-commission the kitchen, take the stove out, as submitted in their proposed floor plans for the structure.  The Board granted the Special Permit, with the condition that it be non-habitable, for the over 676 sq ft building, making it a legally granted out building.  The Board agreed that the sink could remain, as, often, accessory non-habitable structures such as art studios, potting sheds, etc had need of running water.

7:45 PM
An application by Jordan and Jean Krasnow for a Special Permit to alter and extend a non-conforming (setbacks) dwelling by adding a 2-story 18' by 24' addition to be 32' at nearest point from north bound and 34' at nearest point from south bound.  Setbacks for this subdivision are 40' as granted by cluster Special Permit in 1984.   Sec. 11.1-3 of West Tisbury Zoning Bylaws.  Map 29, Lot 86.15; 43 W. Farm Rd.; RU Dist.  Correspondence:  1) Abutter George Rogers, against 

Mr. Rogers letter was read.  He developed the land to the east of Coffin's Field.  His development had been required to have a 50' green belt between the 2 developments; Coffins Field has such a green belt too, plus designated other open space areas, as it was developed as a cluster development.  Mr. Rogers protested against any granting of setback relief as it would encroach on the green belt area.  The Board considered Mr. Rogers letter, and the submitted plot and building plans; also covenants and other documents from the old Planning Board files regarding the permitting of Coffins Field. It was not clear to the Board whether a private covenant restricting setbacks was part of the Planning Board approval of Coffins Field or simply part of their own covenant enforceable by their own development's associations.  The Board directed Julie to check with the Planning Board on this point.  ZBA does not make decisions according to private covenants, but rather according to what may be granted under the zoning bylaws, unless the Planning Board has granted a subdivision approval conditioned to include private covenants.  Continuation was set for March 31 at 7 PM.

8:00 PM
An application by Chuck Wiley, Vineyard Gardens Inc. for a Special Permit to have a 16'4" by 24' garage with 2nd floor accessory apartment to be sited 25' from the eastern lot line (shared with Town owned landfill property).  Sections 11.2-2, 4.4-3 and 4.4-4. of West Tisbury Zoning Bylaws.  Map 16 Lot 235.3; 42 Old Stage Rd.  RU Dist.  Correspondence:  Abutter Debbie Olsen, in favor

Mr. Wiley explained he had the approval to move to his property an about to be demolished garage with apartment on top.  He said it was an opportunity to provide housing for his workers.  The site they chose was the best spot for them, as other areas are already developed with "roads" for trucks, compost areas, irrigation systems, as shown on the site plan submitted.  They were hoping that since the setback relief needed was on the uninhabited landfill side that there would be no objection to it.  Bob Schwier asked where the septic system would be put?  Engineer Kent Healy is working on a plan.  They would use the existing well shown on the middle lot.  (The Wileys own 3 adjacent lots.)  The garage would be used for storage or for a vehicle.

Abutter Lisa Rogers spoke.  She said she came with no hostility toward the plan; she was concerned about Stephens' Cross path, that it not be blocked.  She said she did want to state that there was a spent propane smell, especially in the spring in the evening, which was unpleasant and bothersome to their family.   She wanted to know how many more greenhouses would be put up, as they were the source of the propane smell and might affect any tenants in the proposed apartment as well.  Eric asked Chuck Wiley if he smelled it?  He said no, but maybe he is used to it.  Eric asked if the smell might be methane from composting.  Lisa averred she identified it as spent propane, probably from the heating system for the greenhouses, but she understands that she lives in a business area and is trying to cope with living next to the accumulated uses.  Eric reminded her that the Wiley lots are actually in the RU district, with an agricultural use, and thanked her for her testimony regarding that she is bothered by a spent propane smell.  It is a part of the record of the hearing.

Lisa said that although the dump is no longer the dump, but rather a transfer station, that doesn't mean there are no problems with it being a near neighbor.  The garbage containers can really smell, especially if not removed on schedule.  People dump their trash at the gates at night.  Others go to collect bottles.  She said Chuck owns the property but is not a resident there.  She approves of the affordable housing use.  Chuck Wiley offered that the structure being placed on its proposed site would help buffer her from adverse effects from the landfill.  He pointed out that the evergreens he's planted would be even taller soon and give more of a visual break.  Lisa said she knew the Wileys had set aside land for the trail (Stephens Cross Path).  She hopes he'll sign the agreement.  Chuck Wiley said he is prepared to, but hopes others will sign the easement.

Turning back to the apartment, Chuck Wiley said it would be tucked into the oak grove; perhaps being next to the dump wasn't a perfect spot, but it would provide housing for a qualified worker.  Eric asked if this might mean 6 single guys sharing the under 500 sq ft place?  No, a worker or two.

Donnie Rogers returned to the propane smell issue, saying that the gas is heavy, doesn't dissipate, but rather travels across to their property.  He thought the height of the pipes might affect how the fumes disperse.

The Board granted the Special Permit for the apartment and for the setback relief.  It appeared to be the best site on the lot, there was no objection from the Town regarding setback relief on the dump side, the structure was not outsized, and the proposal fulfilled the affordable housing intent of the bylaw provision.

The meeting was adjourned at 9:10.  Respectfully submitted,

Julie Keefe

Board Administrator

Approved on March 31

