WEST TISBURY ZONING BOARD OF APPEALS

MINUTES:  SEPTEMBER 17, 2003

TOWN HALL AT 6:30 PM

 

 

PRESENT:  Eric Whitman, Tucker Hubbell, Bob Schwier, Toni Cohen, Tony Higgins, Nancy Cole, Larry Schubert

ALSO PRESENT FOR ALL OR PART OF THE MEETING:  John Keene Jr. (Atty for AT&T), Jason Ellis (T-Mobile), David Cole (Nextel), Mandy Locke (Vineyard Gazette), abutter Warren Meade, abutter Bill Black, Selectman Glenn Hearn, Ernie Mendenhall (as applicant and as Bldg. & Zoning Insp.), Erik Lowe, Richard Reinhardsen 

 

6:30

Deliberation and Vote on AT&T application:  

An application filed by AT&T Wireless and Co-Applicants Omnipoint Holdings and Nextel Communications for: 1) a Special Permit #1 for construction and operation of a new ground-mount tower and associated wireless communications facility pursuant to Sec. 8.8-2(A)(1); 2) a height variance from Sec. 8.8-6(B)(2); 3) a setback variance from Sec. 8.8-6(B)(1); 4) Site Plan Approval pursuant to Sec. 8.8-2(B); and 5) Waiver from strict compliance with certain filing requirements of the Bylaw pursuant to Sec. 8.8-12.  Location is on property owned by David M and Francis Flanders; Map 22, Lot 7, 66 Old Courthouse Road; RU District.

 

The board considered the findings and conditions of a draft decision.  Those in attendance for the hearing were given copies of the draft conditions.  One special permit finding was modified to read that the site was on yet to be cleared land.  The Board approved the language of the findings and next considered the proposed conditions that would be attached should the Board vote in favor of the project..  Tucker Hubbell read the conditions aloud.  John Keene said he might want Condition #3 re-worded.  Eric Whitman advised him to address this point after the vote, to then speak with Admin. Julie Keefe who would then confer with Atty Mary Marshall.  Tucker and Bob said the Bylaw refers to noise beyond the security barrier, not the bound and felt that language should be in the condition.

 

The Board turned to proposed condition #4.  After discussion, the Board agreed that painting the monopole the color gray would have the least visual impact.  The carriers' representatives told the Board that a majority of towns have preferred the gray as, if the pole rises above the tree canopy, that color best blends with sky.  The Nextel shed's exterior was conditioned to be unpainted cedar shingles.  Attorney John Keene said that the T-mobile and AT&T equipment cabinets, due to how they function, may not be painted.  They are usually beige, brown or gray.  The Board conditioned that the perimeter security fence be an unpainted wooden stockade fence rather than chain link.  It was felt this would help with noise reduction as well as screen the cabinets. The Board agreed to also add that a locked gate of unpainted natural wood be installed near the entrance of the drive, after it takes a turn to the south, so it would be less visible from Old Courthouse Road.  The applicants said they plan to use the existing curb cut, the same access road.

 

 

Regarding proposed condition #7 (each applicant must provide a financial surety bond in the amount of $10,000 to cover the cost of the removal of the WCF prior to the issuance of a building permit), John Keene said that typically each applicant will be seeking a building permit separately, so the 3 bonds may come in separately.

 

The Board returned to the issue of sound, #3.  The Alactronics report stated the measures Nextel will take to mitigate air conditioner noise.  According to consultant Dave Maxson, the Alactronics report realistically states that if you're not on the property, you won't hear any noise.  Eric referred to the differences between the Flanders site and the Firetower site.  That lot is smaller, the nearest abutter is closer and it is less wooded.  Bob Schwier said he wanted to make sure the neighborhood would not hear any noise.

 

John Keene asked the Board if he could suggest some tweaking of some of the conditions.   He asked that "except for variances s granted herein" be added to condition #1. That "areas" be changed to "area" in condition #2.  He wanted the language of #3 to reflect that each applicant would be seeking a certificate of compliance; that if one carrier didn't meet the noise standards, that the one carrier would be subject to enforcement rather than shutting down the whole operation.  Concerning the added condition of the stockade fence, he asked that it be worded that the fence must be up before a C of O is issued rather than a building permit issued.  The Board agreed that these changes were reasonable and minor and agreed to them.

 

Concerning signage in Condition 6, requiring an identification sign no larger than 4 sq ft,  John Keene said that typically each carrier would have a pre-fab sign required by the FAA, but the three together would be in compliance with less than 4 sq ft.  .  They will be put on the fence.  No changes to condition # 6 needed; the separate signs are acceptable.  For Condition #8, John Keene argued that requiring a monopole inspection by a structural engineer every 5 years was atypical and too frequent.   Board Members said 5 years was required by the Bylaw and they felt it quite an interval of time between inspections especially in light of natural occurrences such as hurricanes.  The engineers for Nextel and T-Mobil responded that carriers spend a lot of money to make sure their site and design are structurally good for at least 20 years.  They have addressed the effects of possible stresses such as ice on the pole, wind, and other such factors.  The Board left Condition #8, unchanged, however.

 

Eric asked if the Board was ready to vote?  They were.  He declared that enough information had been presented to vote and that the Board had agreed that, if the vote is in favor, the nine conditions would be attached to the decision.  Eric led the voting by voting in favor.  He said he was not in love with cell phones, but the application meets the requirements of the Bylaw and the Telecommunications Act.  With the nine amended conditions attached, and the conditions of the Martha's Vineyard Commission, he felt the Zoning Board had done the best job they could with the application.  He concluded his remarks by saying it was a well-done application and that the Board would be doing a disservice to the Town if it turned it down, as the application met the standards of the bylaw and Telecommunication Act and the Town would very likely be involved with a very costly appeal in Federal Court if it had arbitrarily turned it down.

 

Tucker Hubbell voted to approve, noting it had been a 4 year or more process (beginning with the first Omnipoint pole), the application was well documented, and the WCF permitting on the property now would be under the current Bylaw.  He added that he urged those citizens who had come to the hearings to continue to be pro-active in urging the Town to plan for cell tower sites, so that one year from now the ZBA is not looking at another cell tower application on the Flanders site.

 

Nancy Cole voted in favor, but added that she felt that the applicants had not looked at alternatives as hard as they could have, although the dump was not necessarily a better site.  Tony Higgins voted in favor, noting that the $10,000 bond from each applicant was a good thing to have in place.  Toni Cohen voted in favor for the above reasons.  Larry Schubert did not voice his vote, as he had not been present at the first hearing.  (The ZBA is a five member board with two alternates.  The five full members vote on the application was 5 to 0 in favor.)  

 

7:30    An application by Erik Lowe for special permits to 1) build a 616 SF garage/office with attached carport to be 40' from western bound and 2) to have his existing Service Business use currently based at 108 Oak Lane be re-located to this lot; Secs. 11.2-2 and 8.5-2 of West Tisbury Zoning Bylaws. Map 17 Lot 93; 250 Oak Lane; RU Dist. 

 
Erik Lowe submitted his plans and explained that his current heating business had been based at his brother's house on Oak Lane for many years.  He would like to build and use a garage on his own property to house equipment and have a small business office so he can move from his brother's property..  Business is usually conducted off premises as they are a heating system installer and servicer.  He has 3 vehicles, all under 10,000 pounds, and one of which is his everyday personal vehicle.  He does not plan to keep them in the garage.  He submitted that there would not be an increase in traffic on the road as his service business exists.
 
The garage he plans to build on an under 3 acre lot is under 676 sq ft, but the proposed site, would require 10 feet of setback relief under section 11.2-2.  He said the proposed site is the most feasible on the lot.  His lot had been developed when setbacks were 40'.  The Board agreed that the 180 sq ft attached carport was not required to be counted in the total floor area.  Erik Lowe further said there was the occasional delivery truck expected on the premises and the occasional use of a band saw.  There were no abutters present for the hearing, and no correspondence on the application.  The Board interpreted these absences as tacit approval from neighbors.  Citing that the application met the standards of the bylaw and that there was no abutter comment and that the business already existed on Oak Lane, the Board voted 5-0 in favor to grant the Special Permit with Conditions.
7:45
An application by Ernie Mendenhall and Kathy Logue to amend a special permit granted in 2000 for a 648 SF boat shed 26' from a lot line: To increase the width of the shed from 16' to 22', increasing the size by 144 SF.  Secs. 11.1-3 and 11.2-2 of West Tisbury Zoning Bylaws. Map 17 Lot 95; 232 Oak Lane; RU Dist.
 
Ernie presented his amended plan and explained that the boat shed as they had built it has never provided adequate room for them to be able to work on their stored boat.  Increasing the width to 22' would necessitate raising the height from 17' 4" to 18' 4".  He'd originally come to the Board in 2000 to be able to build this accessory structure 26' from his lot line.  The shed had been built 28' from the line instead, 2' more conforming.  This increase in width would not further encroach on the setback.  Citing that the increase would not be more detrimental to the neighborhood and that there was no abutter comment or presence at the hearing, the Board voted 5-0 in favor of granting the amendment to the Special Permit. 
 
8:00
An application by Richard Reinhardsen for a special permit to build a 19' by 17' one story addition onto his existing nonconforming dwelling, to be used as a family office.  Sec. 11.1-3 West Tisbury Zoning Bylaws. Map 17 Lot 7; 26 Otis Bassett; RU Dist.  Correspondence:  Nina McMann, in favor.
 
Richard Reinhardsen presented his plans for the proposed addition to the northwest end of his home.  There will be no change in use as he and his wife already use their house as office space for their caretaking business, which meets the requirements for a home business allowed by right..  They have no employees and will use the addition for a personal office and for the business.  There will be no changes or negative impact to the neighborhood.  The proposed addition meets setbacks.  There were no abutters present and no unfavorable correspondence.    Citing it would not be detrimental to the neighborhood, the Board granted the Special Permit, 5-0. 
 
Question RE Fieldsmith/Peebles property, Map 16, Lot 90:  Susan Fieldsmith has an accessory building on her 3 acre property that is used as a therapists office on the 1st floor and a studio/therapy office on the 2nd floor.  She would like to change the 2nd floor use to that of guesthouse, allowed by right on a 3 acre lot created before April 2000.  The use for office space was not granted by special permit.  There is adequate septic capacity for the guesthouse, which would occupy 800 sq ft.   The entire structure is too large to be a guest house, but according to the bylaw, a subordinate dwelling on a lot may be in the form of an apartment over an accessory building, and traditionally people in West Tisbury have chosen to have an apartment be the guesthouse..  Ernie Mendenhall referred Susan Fieldsmith to the ZBA to see if they needed a Special Permit.  After discussion, the Board agreed that there is no section in the Bylaw under which they could hear the request, including change of use, as a guesthouse on this size lot was allowable by right.  They concluded that Susan return to Ernie Mendenhall for permits for the conversion. 
 

The minutes of August 6 and September 3 were approved.
 
The meeting was adjourned at 8:40 P.M.
 
Respectfully submitted,
Julie Keefe, Admin.
 

 
 
 

