WEST TISBURY ZONING BOARD OF APPEALS

MINUTES:  SEPTEMBER 3, 2003

6:30 PM   HOWES HOUSE

 

 

PRESENT:  Eric Whitman (Chair), Tucker Hubbell, Toni Cohen, Bob Schwier, Larry Schubert, Nancy Cole, Tony Higgins

ALSO PRESENT FOR ALL OR PART OF THE MEETING:  Frederick Estabrook, Dave Maxson (Broadcast Signal Lab, ZBA Consultant), Mary Marshall (Ropes & Gray, ZBA Counsel), John Keene (AT&T Attorney), Chris Tracy (Nextel), Melinda Petit (AT&T), Marlon DePaz (Nextel), Ajay Sawant (AT&T), Attorney Marcia Cini, Mandy Locke (Vineyard Gazette), Abutter Warren Meade, Abutters Bill Black and John Black, Abutter Porter Thompson, Phyllis Meras, Bernice Kirby, Nicole Cabot, Raphael Teller, Harriet Potter, Joseph Diaz, John Kosboski 
 

6:30
An application filed by Frederick and Valentine Estabrook for a Special Permit to convert an existing detached bedroom over a garage into a detached accessory apartment under Sections 4.4-3 and 4.4-4 of the West Tisbury Zoning Bylaws.  The location is Map 17, Lot 95.1; 224 Oak Lane. RU District. No Correspondence

 

Mr. Estabrook recently bought the Listro house.  The Listros had been renting out a detached bedroom over a garage, which is not allowable under the Zoning Bylaws.  The Estabrooks would like to continue renting, so are requesting to bring the space up to apartment status.  A kitchen would be allowed in the space if granted a Special Permit.  Mr. Estabrook said he'd been given a copy of the apartment requirements and restrictions and is aware he must fulfill the requirements through the Building and Zoning Inspectors office.  The Board granted the permit with the associated Bylaw requirements as conditions.

 

Request from Ferros for minor change to plan for accessory apartment. Map 22, Lot 44:  Ursula and Frank Ferro sought approval from the Zoning Board for a change to their accessory apartment building plans approved by the ZBA on June 25 of this year.   They propose to add a small 5' x 6' exterior shed to the southeast end of the existing structure to house a cold water tank and other plumbing mechanics in order to reduce the need to trench by at least 32 ft.  After review and discussion, the ZBA deemed that the change was a minor one not requiring a new public hearing for amendment.  They approved the change for the following reasons:  

 


The storage shed on the northwest will now be reduced from 16' x 12' to 12' x 12', reducing that shed by 48 sq ft.  There will be a net decrease in the size of the whole structure of 18'.  The storage shed will be smaller and set back a little from the apartment, resulting in a better visual aspect for abutter, Nancy Dole.  The small "mechanical" shed on the southeast is a minor addition, the building of which will not have a greater impact on adjoining properties.  The Board concurred that had this plan been submitted at the Ferro hearing, they would have approved.

 

Request from Kirwins for minor change to garage addition, Map 10, Lot 192.2:   Patty Kirwin sought approval from the Zoning Board for a change to their building plans approved by the ZBA on February 19th of this year.   They propose to add a 14' by 20' exterior boat shelter to the northeast end of their studio workshop.  It will be 10' high, have no walls or floor, and meets the required setbacks.  After review and discussion, the ZBA deemed that the change was a minor one not requiring a new public hearing for amendment.  They approved the change.  There had been no abutter comment during the original public hearing.

 

 

7:00 
An application filed by AT&T Wireless and Co-Applicants Omnipoint Holdings and Nextel Communications for: 1) a Special Permit #1 for construction and operation of a new ground-mount tower and associated wireless communications facility pursuant to Sec. 8.8-2(A)(1); 2) a height variance from Sec. 8.8-6(B)(2); 3) a setback variance from Sec. 8.8-6(B)(1); 4) Site Plan Approval pursuant to Sec. 8.8-2(B); and 5) Waiver from strict compliance with certain filing requirements of the Bylaw pursuant to Sec. 8.8-12.  Location is on property owned by David M and Francis Flanders; Map 22, Lot 7, 66 Old Courthouse Road; RU District. Previous Correspondence:  Mike Colaneri New Correspondence: Scientific American Articles dropped at office by John Kosboski.

 

AT&T attorney John Keene submitted new material to the Board regarding aggregate RF emissions and further aggregate noise analysis.  The Board took the time to familiarize themselves with the content and then asked Mr. Keene to go over the material with them.  John Keene said he'd already gone over this.  ZBA special attorney Mary Marshall asked him to go over what he had just submitted as well as to go over his response to questions raised as a result of Broadcast Signal Lab's David Maxson's report.  Eric asked John Keene to at least go over what the Board had asked him to provide at the end of the August 6 hearing.  

 

The revised noise impact study of August 29, 2003 undertaken by D. Robert Alach of Alactronics was discussed.  John Keene said that the noise at the site would come from the 3 air conditioners, but even from the loudest, the noise would not be heard at the property line and would be below the required Bylaw level at the property line.  Nextel it was reported would have the loudest air conditioner.  John Keene pointed out a section of the report that cites the Bylaw as flawed.  Nextel could move their conditioner to the center of their shed and may be able to use a different (quieter) conditioner.  Regardless, no one would hear the equipment unless trespassing.  John Keene said it was also recommended that a stockade rather than chain link fence be used.

 

Tucker Hubbell said he had visited the Firetower that day and observed green soundproofing type stuff woven through the chain link fence.  John Keene assumed it would be more for visual barrier than sound.  Bob asked Tucker if it worked?  Tucker reported that the conditioners were noisier on the Verizon side (where Verizon's equipment is); that if they had been placed in the center it would be quieter.  John Keene said that Nextels' conditioners could be put in the center.   Tucker remarked that Verizon's conditioners went off...is such equipment on timers?  John Keene said they are connected to timers and thermostats.  You won't hear them much in the winter.  Bob Schwier asked how often?  Once a week.  If conditioners aren't going, is there any sound?  One of the representative engineers said he could not answer as he was a RF engineer, not a Field engineer.

 

Dave Maxson, consultant to the ZBA, introduced himself.  He said most noise is from the fans and cooling systems.  There are also small devices, electro-mechanical relays that click; they are quieter than car signals and would not be heard.  There is no noise really other than from fans.

 

John Keene said AT&T's lease area is 10' by 20', Omnipoint's is the same, Nextel is to be 15' by 25'.  The latest sound report had suggested enlarging the entire compound to 80' by 80'.  The fenced in compound is shown on the latest site plan to be 40' by 40'.   At 80 by 80 and with a stockade fence, the report had said it would be insured that the noise level on the other side of the fence would be at or below the required 50 dBA.  The bylaw standard is at the security fence.  Eric said the Board would be looking for a balance between visual and sound.  John Keene again said the facility would be below the sound requirement.  Eric said he wasn't necessarily advocating a 80' by 80' compound.  Bob Schwier asked, are you guaranteeing that the conditioners won't be heard?  John Keene replied he wasn't guaranteeing it, but he has been told by his consultant (in the report) that this is so.  Bob said, so you would lose your license if not compliant ?  John Keene replied, No, if they were not compliant, the Town has enforcement powers.  He himself was acquainted with only rare occasions of noise impact and these were in much closer proximity.  Eric commented that if this trend continues, the Board will be facing more applications, on smaller sites.

 

Eric asked if the Board had any more questions.  Bob asked if the applicants were able to give specific height locations yet?  John Keene said they were still under negotiation with the owner.  Tucker reminded John Keene that he said Nextel could use a quieter AC.  John Keene said they were looking into using a "split system" which is more like a residential AC.     

 

Eric invited members of the public to speak to the Board, Counsel Mary Marshall, Consultant Dave Maxson and AT&T Attorney John Keene.  Attorney Marcia Cini spoke.  She said she was aware the application had been being considered for over a year, had been through the MV Commission process, that she was just coming on board and might need some catching up.  She said she is representing the Old Courthouse Road Neighborhood Association.  They did not have unreal expectations; they are aware of the Federal Telecommunications Act of 1996.  First, was there a lease?  John Keene answered; yes, AT&T has a lease for the tower itself.  Nextel and Omnipoint are negotiating still as to who will have the spot below AT&T on the Tower.  Marcia said the Board should (make sure they are) comfortable with this site control.  She asked if the application met the requirements under 40A for variances.  John Keene referred to the Special Circumstances allowed under the TCA and as submitted in his application, although he believes he met the 40A provisions in the first place.  After being requested to do so by Mary Marshall, he outlined the variance standards in the application, as Marcia had not attended the public hearing on this matter.  

 

John Keene said there would be little visual impact, the area is wooded, the cell tower would provide service as mandated by the TCA, each carrier is licensed and one of the conditions of their licenses is to build networks, to close gaps.  Marcia Cini asked what alternatives had been looked at.  John Keene said they had examined every parcel in town; this was the only site available to them.  Marcia asked the Board if they were satisfied with their  (AT&T's) alternatives?  She asked what waivers the Board had agreed to (in materials to be submitted) and would this set a precedent?  She asked that the Board issue the smallest # of waivers possible.  Her concern was for proliferation of towers.  Is there a map or grid of all of AT&T's proposed sites? Attorney Mary Marshall commented that the application contained statements as to how the facility fulfills the variance.  The TCA expands variance standards, but it does not knock out local boards' authority.  Marcia Cini said there should be the fact that there is no alternative as a reason to give a variance. 

 

 

Dave Maxson spoke.  He said Wireless companies aren't able to plan more than a year ahead.  If you look at the white spaces on coverage maps, within a radius of about a mile and a half is where you can visualize a tower or antennae being placed.  The decision of where to place your 1st tower sets the tone.  For example, the Firetower and the proposed site.  If they first sited on the Firetower, that would shift the lay of the land.  Tucker Hubbell said there could be 6 carriers (trying to do this), because of competition.  

 

Marcia Cini urged the Board to require the best technology available; to use "smart towers".  It will be expensive to retro fit towers.  Eric remarked that the applicant engineers had been unfamiliar with the technology Mr. Kosboski had been promoting.  Dave Maxson described smart towers as having multiple, little antennas that can individually focus on the person talking.  If you're some distance (from the antennae), they will focus more energy in your direction.  They are useful in large areas that are not limited by hills.  They are very tall towers and used in states like Florida and Nebraska.  Also, they are useful in areas where there is a lot of phone traffic and carriers because they can decrease interference.  

 

According to Mr. Maxson, the difficulty in using these on the Vineyard is the terrain; the smart towers can't get over a hill.  They need to be very high.  It may come to a point when AT&T sets a 2nd set of antennae and considers a smart antenna.  Smart antennas need to be prettty broad antennas to do the work.  There are tradeoffs.  They would not fit on or in a monopole. When asked, Dave said such type of equipment can share sites.  Eric commented on the tall poles he's seen out west, how they seemed further apart than one and half miles.  Dave said towers can have communications 3 miles away or more but they need no obstruction, so the rule of thumb is every mile and a half.

 

Dave Maxson continued that Nextel has more signals spilling into towns, that they're operating at a lower frequency.  There are always a bunch of variables for cell phone coverage, such as if you're in a car or not, near a hill etc.  For example, in Indiana, there are 250' towers every 6 miles, and the signal to phones may be weak in between.  There is a semblance of continual coverage.  Eric commented that if this technology stays the same, there could be a million towers in the country.  Dave said that is why Towns are requiring co-locators and using existing high spots, to avoid the proliferation.  At this point, a Board member speculated what it might have been like if the phone companies had needed approval for phone poles!

 

John Keene was asked if this site would be the hub site for the community".  John Keene showed a map of existing AT&T structures--in Oak Bluffs, Edgartown and Tisbury.  They are planning for 2 others on the Island right now.  One at the airport and one on an existing tower in Tisbury.  Most of West Tisbury has no (AT&T) coverage .  West Tisbury also doesn't have existing high towers.  AT&T has tried to use existing sites.  

 

Abutter Warren Meade asked if AT&T had looked at the West Tisbury Landfill.  He said there could be a taller tower there, it would meet setbacks and would be less of a challenge to the Bylaws.  John Keene said he had addressed this in the application and it was his understanding setbacks could not be met.  A tower would need to be higher here; there was no RFP despite that this application has been before the Board for 14 months.  Warren Meade said John Kosboski went to the Board of Selectmen and they said it was fine.  John Keene said the site is not available today.

 

Bernice Kirby asked if noise would be carried beyond the property by wind.  Eric said at 300' from the site, it would only be ambient noise, no more than birds.  Nicole Cabot said there will be no birds once a cell tower is there.  John Keene said, on the contrary, the towers attract birds.  Ms. Kirby asked, if you're walking along Old Courthouse Road, you'll hear no noise?  Eric answered, that's what the expert is saying.  

 

Dave Maxson said he had been the chief engineer for Boston Classic Music; he knows acoustics.  He knows and respects Robert Alach and Alactronics and has confidence in the report.  In his analysis, Mr. Alach took the manufacturers specifications for noise, combined that with the background noise, then extrapolated from that.  You attempt to predict; there's some margin for error.   The noise level is predicted to be below ambient based on certain assumptions and standards.  Certain unforeseen circumstances can come up, then the company can mitigate.

 

Phyllis Meras asked about health conditions.  John Keene said that one of the provisions of the TCA is that no local Board can base a decision on health reasons.  Dave Maxson said he has evaluated RF's since 1985.  He worked with the Department of Public health to revise the regulations.  The TCA says that municipalities cannot regulate wireless communication facilities on the basis of environmental and health issues as long as they comply with Federal standards.  He has reviewed the documentation submitted by the applicants and they are compliant with Federal Standards by a large margin of error.

 

John Black said winds and birds make a different noise from air conditioners.  The ACs will be heard.  He was against the site being used for a cell tower; it is on the lot across the street from his father's house.

 

Rafe Teller of Chilmark asked if AT&T had considered Town sites.  John Kosboski said he knows the dump location is 40-50' lower than the Flanders site, but it's an industrial area, it would fit with the area.  He said there was a willing (landlord).  He had gone to the Selectmen.  He said the Town could use the money.  He said it meets setback requirements.  He said AT&T is taking shortcuts with the Vineyard and is using old technology.  He said the Selectmen would have no problem with it, just need the Board of Health.  Tucker Hubbell said the ZBA has to consider the application before them, and John Keene would say it was not a cheap application.  The Zoning Board can't make them apply for a different technology; this is what they do and propose to do.  We've heard John Keene say he's represented 100s of applications like this one.  John Kosboski said he still maintains the application is for an old system.

 

Tucker Hubbell said that the ZBA is obligated to deal with the Bylaw in effect now.  Mr. Kosboski should be talking to the Planning Board about proposed amendments to the WCF bylaw.  The Bylaw that exists today came out of meetings, subcommittees and a Town meeting.  The Town may need to update the bylaw, to become pro-active about offering sites but they are not issues the Zoning Board can address at this hearing .  The ZBA has written the DEM to support the State developing a site for WCFs.  As to the dump, he doubted the property was large enough to be able to site a WCF tower and make setbacks.  Julie Keefe said she believed there would be more permitting involved than the Selectmen telling Mr. Kosboski they thought it was a good idea.  It would need a Town meeting vote (the Town is the landlord), DEP approval, RFPs put out.  The abutters and neighbors in that community would want the same input as the Courthouse Road neighbors have.

 

John Kosboski said he's not against cell towers if correctly placed.  

 

Dave Maxson said the board needs to put substantial evidence in the written record to support a denial of AT&T's application..  The Board would have to make statements finding that the dump was a viable site as an alternative in order to support a denial.

 

A Board member said that the dump consists of a 4 acre parcel and a 9 acre parcel, and probably would not provide a site that met setbacks.  John Kosboski said it would meet setbacks, but AT&T didn't pursue it, they are not forthcoming; they knew they wanted the Flanders site and didn't try for anywhere else.  John Keene said he couldn't specifically address the dump setbacks, but even if they could make them, the site is not available.  He cited case law where Towns considered possible future use of dump sites during the hearing process.  He said it could be a possible future site for a cell tower, but not viable for their application.  John Kosboski asked why they didn't ask the Town to use Town property?  Eric said to Mr. Kosboski, even assuming it's a great site, it may never become available.  John Keene said Towns have contacted them, and they do work together when a site is available and apparent.  In this case, the site is not available.

 

Marcia Cini asked the Board to not cut these carriers any slack, to condition an approval as forcibly as possible to protect the neighborhood character.

 

Eric told the group he had 2 housekeeping points for John Keene and then he was going to close the hearing.  He said there would not be a vote that night.  John Keene agreed to the required posting of a $10,000 bond for the removal of a defunct tower, and to supplement the Project Review Fee account as required by the Bylaw.

 

Bob Schwier asked what the precise setback numbers were.  300' to the north and east, 160 to the south and over 400' to west.  Tony Higgins asked what monthly amount of rent is paid out for a site?  John Keene said he personally didn't know and would not disclose if he did.  The hearing was closed.  The voting was scheduled for September 17 at 6:30.

 

 

CORRESPONDENCE

From:  Todd A. Frederick, Dep. Dir. State Parks and Rec. re cell towers

 

Respectfully submitted

Julie Keefe, Admin.

 

