WEST TISBURY ZONING BOARD OF APPEALS

MINUTES

AUGUST 6, 2003

HOWES HOUSE  6:30 PM

 

DRAFT MINUTES a work in progress

PRESENT:  Eric Whitman, Tucker Hubbell, Bob Schwier, Tony Higgins, Toni Cohen, Nancy Cole

ABSENT:  Larry Schubert

ALSO PRESENT:  Michael Barclay, David Fialkow, Julian Fialkow, Mandy Locke (Gazette), Ernie Mendenhall (Zone & Bldg Insp), John Keene Jr. (AT&T), Melinda Petit (AT&T), Shahed Husain (AT&T/Bechtel), Marlon DePaz (Nextel), Chris Tracy (Nextel), Jason Ellis (T-Mobile), abutter Warren Meade, abutter Bill Black, John Kosbosky

 

6:30 PM
An application filed by David and Nina Fialkow for a Special Permit under Section 3.1-1 of the West Tisbury Zoning Bylaws.  The applicants seek to construct a standard 60' by 120' tennis court on Map 35, Lot 6.132; 136 Plum Bush Point Rd. RU District.  The applicants were granted a Special Permit in May to construct a tennis court on Lot 6.13 and have since decided they want to put the court on adjacent lot 6.132.  Correspondence:   1) Dick McCarron; 2) copy of letter from MVC to Con Com

 

Dick McCarron's letter had to do with the procedure through which the applicant and the Board would nullify the special permit previously given for a tennis court (not built) on an adjacent lot.  The MVC letter stated that the Fialkows had received approval from their LUPC committee Re the siting and landscaping for the tennis court of this application.  David Fialkow explained that after they had cleared the site for the original permit, they decided that they would prefer to keep that lot for more pastoral use, and wanted to put the court on the lot they are developing for residency. After reviewing the submittals, the Board granted the special permit for the new site on a different lot with the same conditions as put on the first permit.  The applicant must also nullify the first permit granted and filed at the Registry of Deeds.

 

7:00 PM
An application filed by AT&T Wireless and Co-Applicants Omnipoint Holdings and Nextel Communications for: 1) a Special Permit #1 for construction and operation of a new ground-mount tower and associated wireless communications facility pursuant to Sec. 8.8-2(A)(1); 2) a height variance from Sec. 8.8-6(B)(2); 3) a setback variance from Sec. 8.8-6(B)(1); 4) Site Plan Approval pursuant to Sec. 8.8-2(B); and 5) Waiver from strict compliance with certain filing requirements of the Bylaw pursuant to Sec. 8.8-12.  Location is on property owned by David M and Francis Flanders; Map 22, Lot 7, 66 Old Courthouse Road; RU District. Correspondence:  Michael Colanari.

 

John Keene Jr., Attorney for the application, asked for a copy of the latest Broadcast Signal Lab report that commented on the subject application.  Julie Keefe was hesitant about supplying a copy as it had originally been pointedly marked Confidential to Client which had been omitted on the latest copy revised by Broadcast Signal Lab to include more information.  John Keene declared it was a public document and his client would not pay the project review fee to cover its cost if they did not have a copy. Board members said it was fine with them for John Keene to have a copy and he did receive it.

 

Mike Colaneri's letter was read in which he supported the project, as it would increase the public safety benefits of cell phones.

 

John Keene introduced himself and described briefly what they were seeking, describing the balloon test and the MVC approval.  AT&T is in front of the ZBA with a revised application due to conditions imposed on approval by the MVC that they received in April.  Basically they had to move their site further away from the Meade property (160' further to the south putting the site now at 400' from the Meade property line and approx. 60' from the southern abutter, Flanders Family Trust, and 300' from the bound to the east.); had to have 2 co-locators on board; and now need to ask for a 10' height variance to increase height of pole to 70' in order to accommodate co-locators.  Nextel and T-Mobil are now co-applicants to co-locate on the pole.  The antennae will be inside the pole.  The heights at which the other carriers will be sited has yet to be determined as the leases are still being negotiated with owner David Flanders.  One will be at 55' and the other at 45'.  The diameter will not vary much from that proposed and approved by the MVC, but final size will not be determined until it is sure that they have the special permit to construct.  He said that a balloon test had been done at the original location, but not at the new site.   

 

AT&T's Island coverage was discussed.  John Keene said AT&T prefers to locate on existing structures.  They are on the Tisbury water tank, the Landtower at Katama and the Wesley House in Oak Bluffs.  The maps displayed of existing and proposed coverage were AT&T's alone.  It was said that the co-locators had the same coverage needs in West Tisbury as does AT&T.

 

John Keene touched on the subject of "negative 95 dBm threshold".   He noted that David Maxson of Broadcast Signal Lab had questioned this number in his original report.  The number is part of the cell tower bylaw approved at a Town meeting and has to do with field strength.

 

Marlon DePaz for Nextel said they had no coverage up island.  T-Mobil did not have an RF engineer present, but representative Jason Ellis said their coverage was similar.  He was asked to explain the relationship of T-Mobile to Omnipoint.  Omnipoint turned into Voice Stream which turned into T-Mobil and is held under Omnipoint Holdings.  Eric Whitman commented, we have to allow you to fill these (coverage) gaps under the Telecommunication Act.  How many of you are out there?  John Keene replied there were currently 6 carriers licensed to operate in the Vineyard area, and there is a 7th somewhere out there.  He said he did not represent Nextel and T-Mobil as their lawyer.  He said, yes, the different carriers were competitors, but often Towns ask for co-location to minimize the numbers of towers, so it was not uncommon for them to work cooperatively.

 

It was said that due to topography, ideally towers are needed every mile and a half on the Vineyard.  AT&T is currently looking at 5 other sites on Martha's Vineyard, and they will want 10 altogether.  Cingular has a tower in Chilmark; the 3 co-applicants do not.  AT&T is looking for a site on the southern side of West Tisbury and hoping to get on the Fire Tower.  AT&T contacted the Department of Environmental Management (owner of the Firetower), who said they were not sending out Requests For Proposals.

Eric said it would not be a stretch to assume all 6 would be interested in coverage in West Tisbury.  John Keene agreed, citing the Federal mandate.

 

Tucker Hubbell asked what is to keep Mr. Flanders from leasing to other carriers on this lot?  John Keene replied it is all speculative, but the Town should look at whether this is a good site, or make other locations available.  But from the viewpoint of the Zoning Bylaw, there aren't other sites available.  He did a thorough analysis of alternatives as submitted.

 

Tucker asked when they will go to solar?  John Keene replied it wasn't likely; signals get re-used.  There is not enough band length.  Tony Higgins said business is conducted around the world, including in undeveloped countries, by satellite.  John Keene said there was a low number of satellite phones compared to the number of cell phones.

 

Tucker Hubbell said the noise issue should be discussed.  If you put equipment cabinets for 3 carriers together, the noise will exceed the current noise analysis.  John Keene said the cabinets were quiet and given the location on the property, should not bother anyone.  The Board suggested that Nextel's air conditioners should be located on the south side of their equipment shed, away from the Meade lot.  Nextel proposes to use a wooden equipment shed, the other two, equipment cabinets.  Most likely these would not be seen according to John Keene, and would generate noise equivalent to a residential air conditioner; 50-55 decibels which would dissipate quickly.  John Keene pointed out that our bylaw does not consider ambient noise.  

 

It was mentioned that there had been noise complaints by a neighbor to the Firetower concerning Verizon's air conditioners.  Eric said AT&T had submitted a noise report, but not one considering the cumulative effects of 3 carriers.  He turned to the finished color on the proposed pole.  John Keene said it could be whatever the Town wanted, brown, grey, a fake tree; all equipment would be internal.  Eric said the site was 96' above sea level.  If it were moved further south, would they want a higher tower?  John Keene said that was too speculative.   Referring to a photo submitted as an example of various poles, Eric said that 166' was high for Martha's Vineyard standards, but would you then need as many poles?  There was not a clear answer, but that hills, trees and construction blocks signals.

 

Eric noted that the balloon test (done at the site closer to the Meade property) was for a tower of 60'; Eric said the net height gain at the new site for a 70' tower was 7' which was relatively negligible.  He said, is it your contention that all 3 of you have submitted enough information for the Board to determine there will not be a noise problem?  John Keene said yes and they were all willing to work to mitigate noise.  Eric said they would need a guarantee on that, not just asking that the Board have faith.  The Board noted that the Maxson report said RF reports were needed from not only AT&T, but the other 2 carriers as well.

 

Eric said he had told abutter to the north, Warren Meade, that he thought there would be a continuance when Warren had asked him (informally, not at a ZBA meeing) if he should bring an attorney with him to this night's meeting: he suggested the hearing should be continued out of fairness to Warren.  John Keene said that if the Board requested further specific information from him, he would be OK with a continuance; otherwise he asked for the Board to reach a decision.  Eric said he'd read the (Nextel v.) P-Town case wherein the Town had a 500' setback (from residences) restriction and denied the application for antennae to be placed in the cupola of a home, and yet the denial was overturned on appeal.  John Keene said that no public interest was being served by requiring antennae or towers to be sited 500' from a residence, and that the proposed AT&T tower was being sited 300' from (Warren Meade's) a property line and 400' from the nearest residence.

 

Eric asked abutter Warren Meade if the hearing was continued to another week would he have other issues to raise?  Warren said others might have come had they thought this would be the final hearing; he told others it would be continued.  He reminded Warren that the application had already gone through the MVC hearing process and gained approval and that the whole process had taken a lot of time.  Warren Meade said he had questions but not for anyone in this room.  Last time (in 1998), there was so much more deliberation.  He was surprised it was being wrapped up at one meeting.

 

Bill Black said he had a question on noise; he was concerned that operating equipment from 3 carriers would be accumulatively noisier.  He corrected John Keene who had earlier stated that during the balloon test, they had spotted the balloon from only one site on State Road.  The observers had (with Mr. Black) seen the balloon from his (Mr. Black's) house.  John Keene agreed, saying he was referring to what was viewed from public ways.  Mr. Black was concerned that, in the event of a hurricane, backup generators for the utility could be making noise for up to 3 weeks or so before power could be restored.  He said once it becomes a site, the pole might be higher, higher poles may go up in the future.  Eric reminded him that the MVC had conditioned AT&T to seek a variance to be 10' higher.  One of the engineers said that 50 db is a human voice, that the equipment would not exceed the requirements of the bylaw.

 

John Kosboski asked what kind of antennae would be used?  Panel directionals with a 3 mi radius, give or take, was the answer.  Mr. Kosboski spoke at length of alternative technologies he had heard about that reduced the need for cell towers; that transmission technology was moving toward data rather than voice transmission.  Eric said that the Board has to consider the application as submitted to them.  Mr. Kosboski said using different technology is a better way than granting a variance.  He questioned if this was the best technology, the best way to do it.  John Keene repeated that the criteria they use to choose a site is topography, where coverage is needed and a willing landlord.  He said it would be great if only 3 facilities were needed to cover the island, but it is not feasible.  The representative engineers present said they were not familiar with the technologies Mr. Kosboski was referring to.  

 

Abutter Bill Black said the representatives were pooh-poohing the alternative technologies while they didn't know anything about them.  There was discussion of the use of the State Forest or Town owned property.  Julie explained there had not been, nor were there now, any RFPs to use these sites nor had there been a Town decision to propose Town owned land be used for a Wireless Communication use, nor had there been a Town Meeting vote; the conjecture of future use of such sites did not to her seem applicable to this application which had been submitted in October of last year.

 

John Kosboski said he wanted to make sure the applicants had investigated all their options on not just location, but new technology, and weren't just putting outdated equipment on the Island.  John Keene said AT&T would hardly go to all the expense and work that they have in this application and their plans in order to place out of date equipment on Martha's Vineyard.  He said his client had looked at West Tisbury parcels and found only 7 that could qualify for a 120' tower (1000" setbacks), and these sites were not available.  They found 42 parcels of land that could meet the 400' setbacks, (but didn't necessarily meet the topography, coverage and willing landlord needs).   Members of the public pointed out that Mr. Flanders had 50 acres of land in the area.  John Keene said some of that land is in family trusts and the trust was not willing to lease it, plus that land drops in elevation.  Eric again stated that the Board is considering the application before them.

 

Bill Black said "they" needed more time; the neighbors needed more time to get together.  After discussion, the Board requested that AT&T supply the following at a September 3 meeting at 7 PM:  1) RF analysis from Nextel and T-Mobil; 2) Analysis of the aggregate noise from 3 carriers; 3) Potential radiation emissions hazards for the 2 co-applicants.

 

The meeting was adjourned at 9 PM.

Respectfully submitted,

Julie Keefe, Admin.   

