WEST TISBURY ZONING BOARD OF APPEALS

MINUTES:  DECEMBER 10, 2003

TOWN HALL AT 7 PM

 

PRESENT:  Eric Whitman, Tucker Hubbell, Bob Schwier, Toni Cohen, Tony Higgins, Larry Schubert

ABSENT:  Nancy Cole

ALSO PRESENT for all or part of the meeting:  Nancy Dole, Richard North Patterson, Laurie Patterson, Bruce MacNelly, Building Inspector Ernie Mendenhall, Amanda Cohen, Phil Forest

 

7:00

· BUSINESS

·        The Minutes of November 12 and November 19 were approved.

·        Update on AT&T:  Neither Nextel or T-Mobile (Omnipoint) have paid the $7,500 project Review fee the Board has asked each to pay.  Julie has talked to Town Counsel about the outstanding Ropes and Gray bill.  Ron Rappaport has spoken with John Keene Jr. of Anderson & Krieger.  John Keene said that the 2 co-locators had not yet come to terms or signed leases with owner David Flanders, therefore the fees were not forthcoming.  John Keene told Ron, he was waiting for them to get back to him.  The Board asked Julie to follow up with another call to Anderson & Krieger. 

 

HEARINGS

7:30
An application by Richard and Laurie Patterson for a Special Permit for setback relief to build a one-story 24' by 28' garage to be sited at its closest point 5' from the NE lot line.  Section 11.2-2 of West Tisbury Zoning Bylaws. Map 31 Lot 70.11; 44 South Vine Lane; RU District.  Correspondence: abutter Maria McFarland
 
The hearing was opened and correspondence read.  Direct abutter Maria McFarland wrote to say she had no objection to the proposal as long as the outdoor lighting regulations of Section 8.6-3A of the Zoning Bylaws were followed.  Maria stated that the Pattersons already had extensive outdoor lighting and asked that the Board condition the garage to have no additional flood lighting.  She concluded by writing that they were happy to have the applicants as their year round neighbors.
 
Architect Bruce MacNelly presented the building and site plans.  The Pattersons own the 1.5 acre Lot 70.11 and the abutting 3 acre Lot 70.22.  Lot 70.22 has access from North Vine, 70.11 from South Vine.   70.22 is undeveloped. They propose putting the garage on an already macadamed area near the house that is in alignment with the current drive.  They propose a 2-car garage with 4' of room extra for bikes, etc.  A storage loft is proposed in the 18' high garage, with a pull down stairway. Eric Whitman suggested the garage be "pulled" away from the lot line to be sited at least 15' back, which would put it more in line with the old Bylaw which allowed the setback for a garage (of under 600 sq ft) to be the height of the building back from the bound.
 
The Board agreed that the proposed site is a good and logical one for the garage, but even taking into consideration that the Pattersons currently own the adjoining lot, it would be a bad precedent to allow the 5' setback.  Because they do own the adjoining lot, however, the Board felt they could vote for a 15' setback.  The Pattersons said they were fine with Maria's request.  They would put just two downward shining wall sconces on either side of the middle door.  The hearing was closed.  The board voted 5-0 to approve that the garage could be built sited a minimum of 15' at its nearest corner from the NE lot line with the condition that it be lit with the two downward shining sconce lights.  Larry Schubert abstained as he is an abutter.
 
7:45
An application filed by Nancy Dole seeking to modify under Section 9.3-3 of the West Tisbury Zoning Bylaws a special permit granted in 1995; seeking a waiver from parking requirements as provided for in Section 8.2-1; and seeking a Special Permit for a sign under Section 8.4-6. 1076 State Rd; Map 32, Lot 78; Village Residential District. Correspondence: Pat Jenkinson.
 
The hearing was opened and correspondence read.  Abutter Pat Jenkinson supported the application.  Applicant Nancy Dole stated that she was happy with the wording of the 1995 Special Permit; she was not sure why Ernie Mendenhall was "bothered", why he thinks she is limited to two businesses by the ZBA.  She had the impression he felt the 1995 wording on the special permit should not have been granted.  The reality is that for 30 years no-one has had a problem with the number of businesses in her building.  The building has always been multi-use and the limited parking has controlled the size and type of business, the number of employees, customers and clients.

 

Tucker asked how many parking spots there were.  12 or 13 tops was the answer.  The Board discussed that in the '95 decision parking had been restricted to the premises, but where on the premises and how many spots had not been specified.  Turning to the submitted first floor plan, Eric labeled the floor plan Nancy had submitted to show the five office spaces Nancy described as making up the first floor.  It was noted that there are currently 5 office areas and 2 apartments in the building.  Bob asked if these spaces existed in 1972?  Tucker pointed out that it didn't matter about '72 as the ZBA had given Nancy a Special Permit in 1995.  Bob said it looked like the number of businesses should be limited to 3.

 

Nancy explained that realtor Wallace & Co. have a lease with her and asked if they could use much less space than previously.  She said no, and they asked if they could sublet some of their space.  She asked them to come back to her with a plan.  She reported that they are now upset and claim she misled them since Ernie Mendenhall has said that the increase in businesses, the sublets, would be illegal.  She described Amanda Cohen, the subletter in question, as being out in the cold.  She said that Amanda's father, Richard Cohen, had been a long time tenant (Wallace) and if Wallace wanted to sublet out some of their space to Amanda it seemed like a good idea.  They need to be able to advertise that the business is there, to have a sign.  Ernie said she couldn't put a sign up until she had been to the ZBA.  (Nancy had been to the ZBA to informally discuss the situation on July 30, 2003.  From those minutes: 

 

".... She feels she has managed the property effectively for about 30 years. 

 

Board members agreed with her, but the fact remained that the use was broadened in '95, but not the number.  It's a question of legality, of wording.  The Board said another hearing and another written decision would be needed to effect that change.  Nancy will return with an application; she may need a special permit for her proposed new sign at the same time.  The Board felt it was reasonable that Amanda move into the vacated Wallace space before the hearing (which could not even open until September 10) as it would not effect a significant change or have a negative impact on the neighborhood.  

 

The Board in an informal vote agreed with the Bldg/Zoning Inspector that a new written decision was needed to legalize having more than 2 commercial uses.  At such a hearing, the Board and the applicant can explore the issues and conclude with a written decision with less vague wording that will serve the land beyond Nancy's ownership."

 

Ernie Mendenhall asked that the Board clarify what they had previously allowed in the special permits.  Without the clarification, it was hard for him to administer.  After further discussion, the hearing was closed and the meeting re-convened for the vote.  The Board voted 5-0 to grant the  sign Special Permits, the waiver, and the modification to the 1995 Special permit.  Toni Cohen abstained as family members were current tenants of Nancy Dole's.  Following are the findings and conditions.

Findings: 


1. 1.      The building has been a multi-use building since before West Tisbury adopted zoning in 1972.

2. 2.      There are 2 apartment units on the second floor.
3. 3.      The first floor has had 5 separate spaces used over the years for a variety of and different combinations of office and retail uses.
4. 4.      The 1988 Special Permit decision granted that the use of the first floor be changed from "massage therapist and acupuncture practitioner" to "two professional offices."  
5. 5.      The 1995 special permit with conditions decision granted that "professional office space" be changed to  "professional office/retail space".  There is no mention of the number of businesses allowed.  The commercial use was limited to the first floor.  Parking was conditioned to be in the designated parking, on premises only.
6. 6.      A current business tenant sought to sublet unused office space to persons practicing massage therapy.  The owner and applicant sought to change the sign on the premises to include the massage business.  The Building and Zoning Officer referred the applicant to the Zoning Board as he ruled that the 1988 special permit had limited the number of businesses to two.
7. 7.      The 5 first floor professional office/retail spaces have been consistently occupied by a varying number of businesses at any one time. The impact on the neighborhood remains the same whether the offices are occupied by one business or 5 different businesses, as the type of business and the number of employees, customers and clients will be limited by the amount of parking permitted for the premises. 
8. 8.      As the 2 dwelling units on the second floor are small apartments, the requirement to provide for 2 parking spaces per dwelling unit may be reduced to 1 space, as this will be adequate.
9. 9.      The proposed on-premises business sign conforms to the requirements of signs in the Mixed Business and Light Industrial Districts:  That is to not exceed 10 sq ft in area and to not exceed 7.5' in height.  However, the premises are in the Village Residential District where a sign of over 4 sq. ft. requires a special permit.
10. 10.   The proposed sign has been approved by the West Tisbury Historic District Commission.
11. 11.   The new sign as submitted is consistent with the use of the property and is in harmony with the neighborhood in scope, size and design.  
Conditions:

1. 1.      There may be no more than 5 professional offices/retail businesses in the building.  There is to be no increase in professional office/retail space in the building from the five spaces shown on the "Bodfish 1st Floor Plan" approved on December 10, 2003.  There may be no increase in the number of apartments from the two existing upstairs apartments.  
2. 2.      Parking is limited to 13 spaces in the existing parking lot on the premises as submitted to the Board and approved on December 10, 2003.  This number includes the 2 spaces for the 2 apartments.   There may be no expansion of the parking area.
3. 3.      The sign may not exceed 10 sq. ft.
8:15
Continuation from October 2, 2003 of an application filed by John Abrams, South Mountain Co., under Section 9.3-3 of West Tisbury Zoning Bylaws, to amend a comprehensive permit granted in 1998 that allowed a commercial use on Map 8, Lot 37.  The applicant proposes to install a wind turbine, 112' at its highest point, in order to supply electricity to the South Mountain shop and office; allowable under Section 4.3-2C.   15 Red Arrow Rd; RU District.  Correspondence:  1) Phil Forest, SMC; 2) Jen Rand, MVC  

 

Phil Forest's letter was a revised brief of the South Mountain application including some updated information and the results of their MVC referral.  Jen Rand, DRI coordinator for MVC, wrote that the MVC had determined that the project did not have significant regional impact and was remanding it for local ZBA review.  They emphasized that non-concurrence determinations were made on a case-by-case basis, and this decision had been made concerning the specific location.

 

The Board re-examined the plans and particulars of the application previously presented at the October 22 hearing.  There were no abutters or other interested parties in attendance for the hearing.  Julie reported that Byron Hartley had been in to the office to look at the application and had phoned.  He was concerned that the structure's height would have an impact on the neighborhood, but said he did not want to enter a comment or any correspondence into the record.  The Board identified his lot on the Assessors Map, and reasoned he would not be negatively impacted.  The hearing was closed and the meeting re-opened for the vote.  The following are the findings and conditions:

 

Findings:   


1.)  As part of a Comprehensive Permit granted in 1998, South Mountain Company was allowed

to use "Lot 2" (Assessors Map 8, Lot 37) for commercial purposes.  SMC's use of this lot was


limited to a design and business office for the South Mountain Contracting business, woodworking shop and associated storage. 


2)  An electricity generating wind turbine is allowable under the standards of Section 4.3-2C of

the Zoning Bylaws which the SMC application meets.   SMC is applying to add this structure
and use to that

which may be allowed on the lot.


3)   At the opening hearing for the wind turbine proposal, the Zoning Board referred the application to the

Martha's Vineyard Commission under criteria item 3.102a of the MVC Standards & Criteria booklet (once a

DRI, always a DRI).  The original application for a Comprehensive Permit had been referred to the MVC as

a Development of Regional Impact in 1998.


4)  The MV Commission voted to not concur with the referral of the wind turbine proposal as it would not

have significant regional impact.  The non-concurrence determination in this case was specific to the location

and not necessarily applicable to any future wind turbine applications before the Town.


5)Based upon the plans and testimony submitted, the Zoning Board finds that the probable benefits of the

proposed development to the Town and neighborhood will outweigh any probable detriments.  As submitted, 
the wind turbine is compatible with surrounding uses and protective of the natural, historic and scenic

resources of the Town and will not contribute to noise or air pollution.  The Board supports this proposal to

explore and provide alternative means of energy.   


 6.)  Abutters were notified, the legal ads appeared in the paper in a timely fashion, and a front page MV

Times article called attention to the application, yet the hearings were sparsely attended, with all attendees

voicing support for the application.  A member of the Board of Selectmen was in attendance at the first

hearing and supported the project. The Building Inspector was in
attendance at both hearings and stated
that the application met the requirements of Section 4.3-2C.  The applicant answered to the Board's


satisfaction questions raised about the proposal in correspondence from a member of the public.


7) The Board finds that the application meets the standards of the Review Criteria of Section 9.2-2 A1-3 and

B 1-9 of the West Tisbury Zoning Bylaws.
Conditions:  
1)  The wind turbine must be developed as per the plans and briefs submitted.


2)   The applicant may erect a temporary anemometer to test wind conditions before the actual turbine is installed.


3)  In the event the structure is not maintained or found to be unsafe or the use abandoned, the owner(s) of the structure shall be responsible for physically removing the turbine and restoring the site to its former condition.

 

· OTHER CORRESPONDENCE

·        Philippe Jordi, DCRHA

·        Peter Alpert, Ropes and Gray

 

The meeting was adjourned at 9:35 PM.  Respectfully submitted,

Julie Keefe, Board Administrator

 

