WEST TISBURY ZONING BOARD OF APPEALS

MINUTES:  JANUARY 22, 2003

TOWN HALL   7 PM

 

PRESENT:  Eric Whitman (Chair), Tucker Hubbell, Jim Rothschild, Tony Higgins

ABSENT:  Toni Cohen, Nancy Cole, Bob Schwier
ALSO PRESENT:  Ernie Mendenhall (Bldg & Zoning Insp.), James Novack, Leah Houghton, Lisa Rogers, Donnie Rogers, Patti Linn, Eric Peters

 

7 PM

BUSINESS

· Minutes of January 8 were approved as read. 

· Philipe Jordi...how can DCRHA follow through on their questionnaire?  Phone call from Philipe asking in what concrete ways their office can assist ZBA in their considerations of affordable housing.  Julie has an appointment with him on January 30.  Tucker and Eric can meet as well.  

· AT&T application and impact report ...February 3 LUPC MVC meeting. 

· Re tennis court approved for White (Rattner).  The Special Permit granted by the Board and recorded by Glenn Provost for Patricia White is, in effect, invalid.  There is a Conservation Restriction on 3.5 acres of the property, which includes the tennis court site, held by Sheriff's Meadow and the Town. The terms specifically prohibit building a tennis court; a building permit may not be granted.  Glenn Provost will withdraw the current application before the Conservation Commission regarding the access road to the court.  

· The Board approved the addition of a dormer for a half bath on approved plans for Natalie Conroy, deeming it a minor change not in need of a new hearing. 

· The Town Report was approved as written. 
· Mark Bobrowski legal bill was reviewed.   

 

HEARINGS

7:30 PM

An application filed by James Novack for a Special Permit to build a 24’ by 28’ detached garage with a 2nd floor, pertaining to Section 11.2-2 of the West Tisbury Zoning Bylaws.  Section 11.2-2 requires a Special Permit for an accessory structure of more than 676 Sq. Ft. in total floor area on an under 3 acre lot. The location is Map 16 Lot 247, 20 Hopps Farm Rd.  RU District.  No Correspondence

 

James Novack presented his application and plans.  The first floor will be used for cars, the second, for storage.  The second story is not a full story; the building will be approximately 1000 sq ft, and will not be habitable.  No abutters or members of the public attended the hearing.  The hearing was closed and after consideration, the Board voted unanimously to approve the project, citing that the project was in harmony with the development in the neighborhood and Town and was not detrimental to the neighborhood.
 

7:45 PM   

An application filed by Elizabeth and Donald Rogers for a Special Permit for setback relief to have a 6'3" high fence less than 10' from their southwestern property line, and to extend this 6'3" fence the length of the property line.  For a length of 99', the fence is proposed to be approx 8'4" in height from natural grade due to a depression on the property. Pertaining to Section 11.2-2 of the West Tisbury Zoning Bylaws; an over 6' fence is considered a structure and subject to setback requirements.  The location is Map 16, Lot 61; 560 State Rd. RU District.  Correspondence:  Atty Eric L. Peters for Patti Linn.
 

(The Rogers erected a length of fence on their property.  At the request of the Rogers' southern abutter, the West Tisbury Building and Zoning Inspector measured the height of the fence and found it to be 3 inches over 6 feet.  The Building and Zoning Inspector sent a letter of violation to the Rogers in December asking them to remedy the situation.  The Rogers responded in a timely manner by contacting the ZBA office and then submitting this application.

 

In West Tisbury, a fence over 6' in height is traditionally considered to be an accessory structure.  State Building code considers a fence over 6' to be a structure. Side-yard setbacks for an accessory structure are now 50' for an over 120 sq ft. structure.  The setback required by West Tisbury Building Inspectors for an over 6' fence has been 10'.  As stated above, one may apply for setback relief under Section 11.2-2 of the zoning bylaw.)
 

Lisa Rogers represented the application.   She submitted plot and fence plans and a group of photographs of her fences, of her land on the other side of the fence and of what was on the lot of her neighbor to the south.  Lisa stated they hadn't really wanted a fence, but due to ongoing disputes with Ms. Linn, a fence seemed a good solution.  She said the police had recommended putting up a fence.  The section of fence already erected was put in 3" over height to avoid having the stockade fencing being stuck in the ground and subject to rot.  Lisa described the dip on their property as either an old natural depression or possibly an old bottle dump dating from when the dump area was first used as a dump.

 

Photos from the applicants show clear cutting on the neighboring lot, a parked dumpster on this lot, broken fencing belonging to the applicants allegedly damaged by landscaping equipment on the neighboring lot, and land south of the fence belonging to the applicants allegedly dug up by the landscaping equipment.  
 

Lisa said she realized her neighbor had the right to clear and limb, but it has removed essential screening.  Lisa said she knew her neighbor had the right to have a home business, and a dumpster on her lot, but as a result, she and her family want more of a screen than the evergreens they already planted on their lot.  Lisa said brush and lawn clippings from next door ended up on her property.  They had put up their wire fence in part to deal with the neighbor's dog coming on to their property.  She described needing shielding from her neighbors spotlights, barking dogs, traffic and in general to curtail a longstanding "feud " between the 2 neighbors.  She emphasized that the fence was not a spite fence.

 

Tucker said, if the fence is allowed, a condition should be that the snow fencing be removed.  Lisa said this was a bad idea as the snow fence was a buffer fence.  The stockade fence is 3'2" from the bound.  The fence was not a joint venture, so she would not put it on the property line and she needed to protect her property on the Linn side of the fence.  Tucker suggested putting the fence 18 inches from the shared bound.  Eric said it should be nice looking on both sides; no snow fence and no junk in between the 2 fences.

 

Tucker added that Lisa may not end up with a decision that she's perfectly happy with, but that the Board would be seeking a decision that would let the 2 neighbors co-exist together.  Lisa said the snow fence is not illegal, but she would not rule out taking it down.  However, she feared for her stockade fence without the protecting snow fence.

 

Attorney Eric Peters submitted a letter and photos taken from the Linn property.   Photos and testimony from the southern abutter show debris, graffiti, signs, large toys, a chair and other unsightly matter either deposited between the snow fence and the wire fence or hung along the property line.  The applicants testified that the area is now free of these effects.

 

Mr. Peters said his client, Patty Linn, does not object in principle to the applied for fence.  She does object to the multi fencing and the unsightly effects placed there and feels they are objectionable to the public as well.  

 

Mr. Peters read aloud the conditions in his letter that Ms. Linn would like to see attached to a Special Permit:  1) The Rogers must promptly remove all additional fencing, trash and other items between the fence for which the permit is sought and the common property line.  This area is to remain free of trash, debris, or items of personal property and left in its natural condition; 2) The fence shall be constructed in a good and workmanlike manner.  The fence shall be maintained and repaired in a neat and timely fashion; 3) The side of the fence facing to the south and Ms. Linn's property may not be stained or painted and no further graffiti shall be applied.  The wood shall remain in a natural finish; 4) This Special Permit shall be reviewed annually by (the ZBA) to determine compliance with the above conditions.  Further, the Special Permit may be revoked in the event that the Building Inspector determines that there is any violation of the Special Permit and the same is not remedied within thirty days.

 

Donnie Rogers said the junk has been gone for 6 months.  The Linn side said an offensive remark was written on a fence post.

 

Lisa Rogers said she had no control over the actions of her husband, but that compared to the provocation, his responses were nothing.  She said the dumpster on the Linn lot must be objectionable to the public, and as for things being left natural, she did not find the clear cutting and limbing on the Linn property to be natural at all.

 

Eric Whitman commented that he would like to see a fence between the 2 properties, but for a fence to be that long, that close and that high, the Rogers must understand that they can be told what they can do on their own property (that is, the 3'2" between the stockade fence and the common bound.)

 

Lisa said she was trying to be reasonable, but stated she had received a lot of harassment from her neighbor.  Donnie commented that the section of bamboo fence is legal as it is not over 6'.  Lisa said it is a temporary fence.

 

Tucker said that a natural finish suits the Town and neighborhood.  The fence should be unblemished, natural, with the good side to the neighbor.  Eric said if they conditioned the other fences to be removed, it would be enforceable when the new fence was up.  Lisa contended they would need a little wire fence to keep Patti's dog from the area and to prevent leaves and clippings from being put in the area.

 

Eric Peters said if the fence is put closer to the lot line than the 3'2" applied for, it would not be a problem to his client.  The Rogers could step over the bound should they need to in building the fence.  He said if it is 3 feet or 18 inches it is neither here nor there if the fence is built in a timely fashion.  Donnie Rogers said, better have that in writing.

 

Concerning Eric Peters' condition #4, The Board did not feel it was appropriate that they review the fence every year to determine compliance.  That is rightfully the Zoning and Building Inspector's province.  Patty Linn could contact the Inspector with concerns of non-compliance.  The fence is in plain view.  The Inspector would know soon enough if conditions were not met.

 

Concerning the depression on the property and the increased height of the fence there, Ernie Mendenhall said fences normally follow contours, but definitely should not be hanging over a depression.  The Rogers plan to have cover for the drop in grade.

 

The Board began to discuss conditions.  Lisa Rogers stated it probably wouldn't be a good idea to have the fence as close as 18 inches, not with the bad relations between the 2 properties.  

 

The following conditions were agreed upon:

1. 1.      During construction, the area between any fencing and the shared property line must remain free of debris, graffiti, signs, and other unsightly effects and personal property.

2. 2.      The area between the completed subject fence and the shared property line must remain free of these unsightly effects and items of personal property, nor may additional fencing be erected in this space.  

3. 3.      After the completion of the permitted fence, the other fences currently on the applicants' property along the southern property line must be promptly removed.  If the wire fence is on the applicants' side of the stockade fence it may remain. 

4. 4.      The fence shall be constructed in a good and workmanlike manner, as adjudicated by the Building & Zoning Inspector and a member of the Zoning Board who is in the building trade.  The fence shall be maintained and repaired in a neat and timely fashion as adjudicated by the above.

5. 5.      The fence is to be built in a timely fashion:  It must be completed by 9 months from the end of the 20-day appeal period.   In 7 months time from the end of the appeal period, on or about September 17, 2003, the Zoning Board will review the progress of the fence construction at a regularly scheduled meeting.  At this time the Board would have the discretion to grant an extension in time for the construction.

6. 6.      The permitted wooden fence is to have a natural finish to best blend in with the neighborhood and Town; it is not to be stained or painted a color and must remain graffiti free.

 

The hearing was closed.  The Board voted unanimously to grant the Special Permit as conditioned.  The plans were signed

 

CORRESPONDENCE IN

· South Vine Property Owners Assoc....approved Nachbar pool, conditioned fence to be 6' high on north and west 

· Anderson & Kreiger Atty John Keene....copy of letter to Jen Rand, MVC  enclosing revised proposed coverage map re AT&T Flanders application 

· DHCD....1) Memo; 2) Local Initiative Program; 3)...Housing Appeals Committee; 4) Criteria for Decisions 

 

The meeting was adjourned at 9 P.M. 

Respectfully submitted,

Julie Keefe, Administrator 

