WEST TISBURY ZONING BOARD OF APPEALS MINUTES: DECEMBER 18, 2002 

TOWN HALL 7 PM
PRESENT: Eric Whitman (Chair), Tucker Hubbell, Bob Schwier, Jim Rothschild, Tony Higgins ABSENT: Toni Cohen, Nancy Cole

ALSO PRESENT FOR ALL OR PART OF THE MEETING: John Powers, Linda Carroll, Tony Cordray, Ernie Mendenhall, Natalie Conroy, Carole Hunter, Glenn Provost, Bruce and MaryLu Keep, Spencer Hilton, T George Davis

7 PM BUSINESS
• Minutes from December 4 were approved.

• Ernie Mendenhall reported that Richard Bjornsen has asked that the fence construction on the Hierta/Hodgkinson lot next to him be halted due to the fact that the fence will extend through his utilities easement. This information had not been put forth by Richard at the hearing for the fence. Ernie has spoken with Ms. Hierta and her attorney, George Davis. She maintains that the language of the closing makes Mr. Bjornsen's right of way smaller. Bjornsen indicated to Ernie that if the fence is put up on his right of way, he'll take it down. As Mr. Bjornsen neither submitted this information at the hearing nor contested the Decision, the Board felt this is not now a matter for the Board of Appeals, but rather a civil issue between the 2 parties.

• Ernie reported that former petitioner Georgia Kroehnke has built a house that is 32' in height, which is 2' over the maximum allowed in West Tisbury. After discussion, the Board instructed Ernie that it would not be in Ms. Kroehnkes best interest to seek a solution through the Zoning Board hearing process. There is no provision to seek a special permit for height relief over 30';

there is no topographical hardship connected with the construction on the lot (in fact, the house sits on top of hill); and the Board would not encourage Ms. Kroehnke to appeal a decision by the building inspector that the house needed to be lowered for the above reasons, and because, the house had exceeded the height in the plans approved by the building permit. The builder and owner had built higher although they were unsure of the maximum height allowed.

• Ernie reported that he went to the Conroy building site and found work in progress without a building permit. The work in question is the subject of a hearing tonight.

HEARINGS
7:15  Continuation of an application filed by John Powers and Linda Carroll for a special permit to build a 24' by 24' detached garage with a 2nd floor detached bedroom/studio, pertaining to Section 11.2-2 of the West Tisbury Zoning Bylaws. Section 11.2-2 requires a Special Permit for an accessory structure of more than 676 Sq. Ft. in total floor area on an under 3- acre lot. The location is Map 16 Lot 35; 20 Oak Knoll Rd. RU District. No Correspondence
John Powers and Linda Carroll presented a more detailed plan for their proposal, which the Board approved and signed. Their special permit was granted. Tucker told John that the Board had been incorrect when they had maintained that a bedroom on the second floor over the garage would need 2 egresses. Ernie Mendenhall had said the 2 egresses were required if an apartment is built over a garage, not a detached bedroom.

7:30 An application for a Special Permit under Section 11.1-3A of the West Tisbury Zoning Bylaws filed by David and Rosalee McCulIough. The applicants propose to connect a conforming 120 sq ft storage building to a detached non-conforming home office, increasing the square footage

from 336 SF to 456 SF. The location is Map 32, Lot 56; 19 Music St. VR District. Correspondence received and read: 1) Bob and Shanti Blum, in favor
Tony Higgins recused himself, as he is the builder for the McCulloughs. He explained that Mr. McCullough needed more storage space for archives, and he wanted to have the space connected to his office, obviously for convenience. The Board voted to grant the special permit as the construction would not be more detrimental to the neighborhood and would not substantially increase the non​conformity of the structure.

7:45 An application for a Special Permit under Sections 3.3 and 3.1-1 of the West Tisbury Zoning Bylaws filed by Vineyard Land Surveying for Patricia M. White. The applicant proposes to remove an existing standard sized (60' by 120') tennis court on Map 6, Lot 2 and then construct a standard size tennis court with associated retaining walls on Map 6, Lot 2.1; 143 Obed Daggett Rd. RU District. Correspondence received and read: 1) W T Conservation Commission, concerns for site of access road.
Glenn Provost of Vineyard Land Surveying represented Ms; White. He explained that the property is the Steve Rattner property; Patricia White is Steve's wife. The Partners have a piece of land divided into 2 adj acent lots, one of 21 acres, one of 10 acres. The existing house and a tennis court are on the 10 acre lot, the other is undeveloped. After presentation and discussion, the hearing was closed, and the Board voted unanimously to grant the special permit with the following findings:

1.) The applicant will remove the existing tennis court on her 10+ acre parcel Map 6, Lot 2 and relocate it to her abutting 21 acre parcel, Map 6-2.1. Putting an accessory use on a property prior to the primary use has been traditionally permitted in West Tisbury and is not prohibited in the Bylaw.
2.) The owner's house is on 6-2. Map 6-2.1 is an undeveloped lot. Although separate Assessors parcels, the owner currently regards the 2 lots as one.
3.) There is ample room for a court and no abutting residences nearby that would be impacted visually or by noise.
4.) No unfavorable comment from abutters or the public was received by the ZBA office or voiced at the hearing.
5.) The tennis court is for private use; will not have a membership and will not increase traffic.
6.) The tennis court will be developed according to the landscaping and site plan submitted.
7.) The amount of change from a pervious to an impervious surface should not alter existing erosion and drainage impacts as long as effective drainage control measures have been put into place.
8.) Comment was received from the West Tisbury Conservation Commission in regard to the siting and construction of the drive leading to the court. This access road is a matter currently under review with the Conservation Commission, and not before the ZBA. The permitting of the tennis court is before the ZBA, but is not within the Con Corn's purview.
9.) The granting of this permit satisfies the Review Criteria of Section 9.2-2 of the West Tisbury Zoning Bylaws.
8:10 An application filed by Mark Hutker & Assoc on behalf of owner David Nachbar for a
Special Permit to construct an 800 sq ft swimming pool. An over 676 sq ft accessory structure on a non-conforming (under 3 acres) lot is allowable by Special Permit pertaining to Section 11.2-2 of the West Tisbury Zoning Bylaws. The location is Map 31, Lot 70.4; 4 South Vine St.; RU District. Correspondence: 1) Jen Rand, MVC Staff, no input into use of no-build zone for septic system 2)JoAnn Weiner and Finbar O’Connor, against 3)MaryLu and Bruce Keep, against 3)Carol Connolly and Nicholas Cesaro, against 4) WT Planning Board, septic in no-build zone is permissible.
This hearing is a re-application, after the first application was withdrawn without prejudice in November. Correspondence was read. Carole Hunter of Mark Hutker & Associates represented the Nachbars in their petition. Eric Whitman, Tucker Hubbell, Jim Rothschild and Julie Keefe (staff) had made a site visit to the property on Dec. 16th. Carole explained that there will be 2 separate leaching fields in the septic upgrade planned on the lot: 2 long narrow trenches. The area is not heavily
wooded; Eric and Tucker remarked they'd seen 2 dead trees that would have to be removed. Carole and engineer Chris Alley of Schofield, Barbini and Hoehn sited the new field as best they could where least amount of tree cutting will need to be done. The Nachbars do not propose landscaping other than to let the disturbed area return to its natural state or re-planting the indigenous species.

Carole explained that the site plan shows a garage to the front of the house, meeting the 100' setback. The Nachbars do not plan to build this garage at the present, but it is shown on the plan as something they may build some day. They would return to the ZBA should they decide to locate a garage there and seek to change the non-habitable status of the existing garage to habitable.

Carole explained that her clients would be building a 676' pool should the additional 124 SF be denied them. They have abandoned plans for enlarging their kitchen; have abandoned the new garage and change in use to a media room for the old garage. They hadn't realized their plans to renovate would be met with disapproval. They do want the pool, and would prefer it to be of the size and design they have submitted.

Bob asked about the fence, required by State code to be around a pool. The Nachbars' plan a 4-6' fence, painted white. The Board said that a white fence would be incongruous in the area; would stick out. A natural, wooden fence would blend in more with the neighborhood. The need to provided screening on the northern bound was discussed.

Abutter Bruce Keep said he was not enthused with the development. The pool plans will need to go through the Homeowners' Association. The private covenant demands architectural review. Bruce Keep asked, what about the size? Eric replied that the 124 SF doesn't make a substantial difference to the pool, and with the need of the special permit for construction, the ZBA is able to impose reasonable conditions on the project so that it will not be more detrimental to the neighborhood. Spencer Hilton suggested that the pool be approved with lighting restrictions on it.

After further discussion, the board made the following findings and conditions and voted to approve the special permit for the pool.

1) The applicant is able to install a pool of 676 Sq Ft by right, without a Special Permit from the Zoning Board of Appeals, according to the West Tisbury Zoning Bylaws. The applicant's agent has testified that should this application for an 800 Sq Ft pool be denied, a pool of 676 Sq Ft will be built.
2) In the Board's opinion, an 800 Sq Ft pool is not outsized, or inconsistent with the size of existing pools permitted in the Town of West Tisbury or the neighborhood.
3) Granting the additional 124 Sq Ft of pool area over 676 Sq Ft enables the Zoning Board to attach conditions to the Special Permit.
4) In April 2000, The West Tisbury Zoning Bylaws were amended to require that swimming pools be subject to the same setback requirements as other construction. Prior to this, the Zoning Bylaw did not require setbacks for pools.
5) The proposed pool meets the setback requirements.                                    ,
6) The granting of this permit to build the pool satisfies the requirements of Section 11.2-2.
7) The granting of this permit satisfies the Review Criteria of Section 9.2-2 of the West Tisbury Zoning Bylaws.
8) The construction applied for is in harmony with the development in the zoning district and the development in the
neighborhood, and the construction is in harmony with the neighborhood and Town in scope, size, and design, and
will not be more detrimental to the neighborhood and Town. Conditions:
1. The applicant must plant enough vegetative screening along the northern lot line so that the pool and its
associated fence will not be seen from Map 30, Lot 17.5. The area for the required landscaping is shown on the approved site plan.
2. The vegetation to be planted must have matured to minimum height of 6' by the time of planting. The applicant and his agent have proposed a mixture of white pine and shrubs: the landscaping plan for the screening is to be reviewed and approved by the South Vine Neighborhood Association.
3. The associated fencing around the pool may not be painted white as had been proposed. The fencing must be of natural wood, preferably cedar, to best blend in with the neighborhood.
4. The pool area may be only lit under the lighting regulations of the West Tisbury Zoning Bylaws.
5. The area disturbed/or septic and teaching field purposes should be allowed to grow back to its natural state.
8:30  An application filed by Natalie E. Conroy for a Special Permit under Section 11.1-3A of the West Tisbury Zoning Bylaws. The applicant seeks to alter and extend an existing non-conforming 3 level dwelling by adding on an attached garage, new kitchen and other living space, increasing the size by approx. 2,000 sq ft. The house is non-conforming in that it is currently 40' from the west bound, and 38' from the east. The addition will not further encroach on the setbacks. The location is Map 1, Lot 40.1; 37 Naushon Rd. No Correspondence.
Natalie Conroy presented her building plans, explaining what was existing and what was new. The eastern bound is shown to be 37 1/2' rather than the pre-existing required 40' as the bound was measured from the projection of the chimney base. An existing 3rd floor loft, accessed by a spiral staircase, will be made into a bedroom with the replacement of the staircase and a dormer for headroom.

Eric asked if the lot were flat? YES. Tucker asked Ernie Mendenhall if he'd been out to the lot? Would the height be 30' or under? Ernie said YES, and that the roof was being worked on, was opened up. Tucker asked if work on the project was already started? Natalie Conroy said she hadn't been aware of this. She had come in for a building permit, had been told she'd need a special permit for the addition before a building permit could be issued. She said she would be doing roof work regardless of whether or not she could have the special permit. It was pointed out she would still need the building permit. Ernie had told the builder such.

The actual house is not within the 500' Coastal District, so does not have to be 18' (open terrain) or 24' (wooded terrain) in height and require a special permit to be over these heights. Ernie noted there was tree excavation on the site. Ms. Conroy is moving these temporarily until they can be replanted.

George Davis, an attorney representing abutter Burgess Berlin, questioned whether the addition would be substantially more detrimental to the neighborhood. He said the addition could increase the rental use nuisance to the neighborhood. He said he also was speaking on behalf of abutters, the Ehrenkrantzes, whom he had talked to on the phone that day. The Ehrenkrantzes had conveyed the lot to Conroy and the easement to the beach. He said the house in question was rented in the summer, with up to 15 or 20 people at a time using the property and beach access. He said the Ehrenkrantzes told him it had not been their intention, when they conveyed the beach easement, that it be used by any one other than Ms. Conroy's family. Renters were not as respectful of beach property.

He said the Ehrenkrantzes did not understand a phone call from Ms. Conroy of more than a month ago regarding trees blocking their access. Ms. Conroy explained she had called to ask if it was OK to store her excavated trees there temporarily, and they had said yes. Mr. Davis said Dr. Berlin had beach property adjacent to Ehrenkrantz/Conroy and he described trespassing, bonfires, boats on the shore as a result of the renters. The easement to the beach is in plain view of his property. This issue has been raised before. Ms. Conroy has not controlled her renters very well. Mr. Davis reasoned that if this addition allows for a greater use of the house as a rental, to more people, it will burden the neighborhood.

Eric Whitman stated that the Zoning Board doesn't tell people whether they can rent or not. Natalie Conroy said she lived in her house except in July and August, when she rents it out. There may have been an incident with a bonfire some time ago. She would like to know more details. She said the

H
addition provides for just one more bedroom, that being the conversion of the loft, which already is used as a bedroom. The bylaw allows her to have up to 6 bedrooms on her lot.

Referring to Section 11.1-3, George Davis argued that Conroy's rental was the kind of rental that substantially exceeded that of the character of the neighborhood. He mentioned nuisance bonfires again. Natalie Conroy said the language of the easement to the beach does not restrict it to just family.

Eric told Atty Davis that the Board would not base their decision on the fact that the house is rented in the summer; it is Natalie Conroy's primary residence. The issue before them is not who is using the beaches. Bob Schwier pointed out that Section 11.1-3 does specifically say "...provided that the ZBA finds that the extension or alteration is not substantially more detrimental to the neighborhood than the existing non-conforming structure or use." The section refers to "use" twice. Bob said he found the word "substantial" to be the key to deciding the issue. The addition of one bedroom is not substantial. Tucker said he agreed, and added that summer rentals are common in the neighborhood and Town.

Before the hearing was closed. Bob Schwier asked what was being done about the work being done without a permit? Ernie said he had cautioned the builder. The Board told Ms. Conroy to tell her builder to come in to see Ernie Mendenhall the next day regarding stopping the unpermitted work. It was said that it is bad PR for the Board and Town; anything that needs a building permit should have one. Ernie said his first impulse was to put a stop work order on the building...the roof was raised, a new dormer was being built...he felt it was beyond mere reconstruction of what was there. However, since the roof was opened up, he was reluctant to put a stop order on the work. The Board stated it needed a building permit from Ernie for the work done.

Eric told Ms. Conroy she was asking for a 2000' addition to be 40' from a lot line, that there were 2 objections from neighbors; it doesn't do her any good to have started the work. He stressed that she should instruct her tenants better on usage of the beach, and respect of neighbors rights. Ms. Conroy said she didn't understand the complaints from Peggy Ehrankrantz, whom she talked to recently. She is the Ehrenkrantz real estate agent and rents out their house for them in the summers.

The hearing was closed. The following findings were made; the board voted to grant the special permit.
1. The construction does not further encroach into the 40' setbacks of the house.
2. The new construction will be within the 30' maximum ridge height allowed by the West Tisbury Zoning Bylaws.
3. The number of bedrooms will be increased by one with the conversion of the loft to a bedroom. The number of bedrooms is compliant with the number allowed on the lot. The septic capacity for the number of bedrooms has been approved by the Board of Health.
4.  The construction applied for is in harmony with the development in the zoning district and the neighborhood in scope, size, design, and use and will not be substantially more detrimental to the neighborhood and Town.
5. The granting of this permit satisfies the Review Criteria of Section 9.2-2 of the West Tisbury Zoning Bylaws.
The meeting was adjourned at 9:30 PM Respectfully submitted,

Julie Keefe Board Administrator
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