WEST TISBURY ZONING BOARD OF APPEALS MINUTES: OCTOBER 16, 2002 TOWN HALL 7:00 P.M.
PRESENT: Eric Whitman (Chairman), Tucker Hubbell, Bob Schwier, Jim Rothschild, Tony

Higgins, Toni Cohen

ABSENT: Nancy Cole

ALSO PRESENT FOR ALL OR PART OF THE MEETING: Atty. George Davis, Ebba

Hierta, Charles Hodgkinson, Ernie Mendenhall (Bids & Zoning Insp.). Carolyn Pearson, Kevin Hearn, Roberta Hearn, Paul Metell, Renee Vanbrakle, Kenneth Martin, Lisa Fisher, John Huff, Julie Keefe (Admin)

BUSINESS
• Thomas Update: The Thomases will drop their appeal in Superior Court of a ZBA decision as part of a settlement worked out with the Board of Selectmen.
• Oct. 2 Minutes were approved with a correction.
• Eric gave a brief report of the October 10 trial of Sepanara v. ZBA and Gibson
• A Mark Bobrowski bill re Paquette was discussed.
HEARINGS
7:30 Continuation of an application filed by Richard A Bjornsen for a Special Permit for setback relief for a deck that has been added on to a pre-existing, nonconforming house and at its nearest comer is 41' from the northwest bound; pertaining to Section 11.1-3 A of the West Tisbury Zoning Bylaws. The location is Map 17, Lot 77; 173 Oak Lane. RU District. New Correspondence from Mr. Bjornsen. Previous Correspondence from Hierta/Hodkinson.
Richard Bjornsen did not attend the hearing. He wrote to the Board saying that should his application be approved, he would have no objection to his neighbors erecting an 8' fence between the 2 properties so long as it was a permeable fence allowing flow of air. Chairman Whitman opened the hearing. He said he regretted Mr. Bjornsen's absence, particularly as he felt the height of the deck made it more intrusive than if it had been lower. He would have liked to talk to Mr. Bjornsen about lowering it. After discussion, it was moved to close the hearing and continue it to 8:10 P.M. in order to hear Mr. Bjornsen's abutters' application as they were linked cases. The motion was seconded and all voted to continue the hearing.
7:50 An application filed by Ebba Hierta and Charles Hodgkinson for a Special Permit for
setback relief to build an 8' high and 100' long fence on the southeastern property line of their lot. Section 11.2-2 of the West Tisbury Zoning Bylaws. The location is Map 17, Lot 77.1; 171 Oak Lane. RU District.

Correspondence from abutter Carolyn Pearson was read. Ms Pearson wrote to clarify an aspect of the situation in which it was alleged that Richard Bjornsen had ordered Ms. Hierta to move 5 cypress shrubs she had planted on his side of the property line, with his permission, or he would cut them down. Ms. Pearson had advised Ms. Hierta to wait until fall as the trees would not survive a transplanting in the then summer drought. Extensive correspondence from the applicants had already been read by Board Members.

Attorney George Davis spoke for his clients' application. Mr. Davis described Mr. Bjornsen as a capable builder who should be aware of zoning regulations, yet he added on a deck that was not compliant with current setbacks. He suggested that the Board not require Mr. Bjornsen to lower his deck, but to rather grant it and require him to plant 100 feet of mature evergreen screening.

Should the fence be granted, Mr. Davis said, his clients should not be required to have a permeable fence, as it was Mr. Bjornsen who was not compliant, not his clients. It is not his clients who should be conditioned. Ms. Hierta and Mr. Hodgkinson told of how they felt aggrieved and how they had sought to work out mutually satisfactory solutions with their neighbor. Mr. Davis stressed that his clients were not trying to build an over 6' unfriendly, or spite fence, as they were only trying to provide themselves with privacy, shelter from noise and a better view in response to the neighbor's encroachment. He said fences should be built according to need, not limited to 6' high, and in this case 8' was required due to the height of the deck. Fences aren't always 6' high. Board Members said the 6' was an Island code, tradition. The hearing was closed and after discussion, the following findings were made and the Board voted unanimously to grant the Special Permit.
1.) The applicants' near abutter to the southeast added a deck on to his house that is 41' from their shared property line and therefore not compliant with the required 50' setback. The applicants feel encroached upon.

2.) The applicants and their abutter have been involved in a protracted, neighbor to neighbor dispute involving the placement of the deck, vegetative screening between the lots, invasion of privacy, and trespassing charges.

3.) The applicants sought diligently to find solutions to provide screening between the two properties, including paying for mature evergreens to be planted on their abutter's property.

4.) Their abutter clear cut from his house to the shared lot line and made it clear to the applicants and to the Board that he did not want to plant any vegetative screening on his lot.

5.) The placement of the neighbors' drive prevents them from planting screening on their own lot without changing the drive, which would be a hardship to them.

6.) The applicants desire to erect a fence, at their own expense, for reasons of privacy, noise protection and aesthetics, and due to the height of the abutters deck, request that it may be 8' high.

7.) According to the State building code and the West Tisbury Zoning Bylaws, anything built over 6' high is deemed a structure. The Board has the discretion to grant setback relief for accessory structures under Section 11-2-2.

8.) The Board finds that given the history of the dispute, it would be untenable to require the abutter to pay the

considerable cost of planting and then maintaining 100' of mature evergreens as a solution to providing screening, and harmony in the neighborhood.

9.) The fence is good looking and the granting of the setback relief for a fence of 8' is the best solution for the applicants' need for screening from their abutter to the southeast.

10.) The Board strongly advises the applicants to have the subject property line surveyed and flagged every 6' to ensure that the fence is on their property and erected at least 1' (one ft.) back from the bound.

11.) The granting of this permit satisfies the Review Criteria of Section 9.2-2 of the West Tisbury Zoning Bylaws.

12.) The granting of this permit is not more detrimental to the neighborhood and is in harmony with the residential development in the neighborhood.

8:10 The continued hearing for Richard Bjornsen was opened. After discussion, the following findings were made. The board voted unanimously to grant the Special Permit. Toni Cohen and Bob Schwier recused themselves.

1.) The applicant's house was built, at its nearest comer, 42' from the northwest bound. The required setback for the house was the pre-existing, non-conforming 40' as the subdivision was created when this was the dimensional requirement and the primary construction could be built at 40'. Any further construction on the applicant's lot would have to meet 50' setbacks adopted by the Town in April of 1986.

2.) The subject deck was added on in 2001-2002. The deck as built was not on the plan for the house approved by the Building Inspector and not a part of the building permit granted and is non-compliant with the 50' setback.

3.) The Board had made a site visit and found that the deck was of a sufficient height to make it more of an encroachment on the near neighbor than a lower deck would.

4.) The applicant had cleared vegetation from his house to the northwest lot line and had made it clear to the Board that he did not want to plant any vegetative screening on his lot. The placement of the neighbors' drive prevents them from planting screening on their own lot without changing the drive, which would be a hardship to them.

5.) The applicant and his near neighbors have been involved in a protracted, neighbor to neighbor dispute involving the placement of the deck, vegetative screening between the lots, invasion of privacy, and trespassing charges.

6.) The Board finds that to require Mr. Bjornsen to either lower his deck or to tear down that portion which is closer than 50' to the bound "would not serve anyone well" and would not be a positive step in restoring harmony to the neighborhood.

7.) In a separate hearing concluded just before the re-opening of Mr. Bjornsen's hearing. The Board granted the neighbors to the northwest a Special Permit for setback relief to construct a 100 ft. long fence to be 1 (one) ft. from their southeast property line and to have an 8 ft. section of 6 ft. high fence at each end to taper up to an 8 ft. high fence.

8.) This fencing will provide screening between the two properties.

9.) The granting of this permit to allow a deck to be 41 ft from the northwest bound satisfies the requirements of Section 11.1-3 in that it will not be substantially more detrimental to the neighborhood as much of the Oak Lane Subdivision has been developed with 40 ft. setbacks.

10.) The granting of this permit satisfies the Review Criteria of Section 9.2-2 of the West Tisbury Zoning Bylaws.

11.) The construction applied for is in harmony with the development in the RU zoning district and the

development in the neighborhood, and the construction is in harmony with the neighborhood and Town in scope, size, and design, and will not be detrimental to the neighborhood and Town.

8:15 An application filed by Kevin M and Roberta A Hearn for a Special Permit to build a 26' by 28' (728 sq ft), 2 stall garage. An over 676 sq ft accessory structure on a non-conforming (under 3 acres) lot is allowable by Special Permit pertaining to Section 11.2-2 of the West Tisbury Zoning Bylaws. The location is Map 11, Lot 22; 365 State Road. RU District. No Correspondence
Kevin Hearn explained that the garage is to be on the lot next to his nursery business, that the garage would be for personal use, would have stairs going up to a storage area, and would meet setbacks. The plans indicated that only half of the 2nd floor would be floored. Kevin said that was not the case. He had not drawn the plans. Abutter Lisa Fisher objected that the dimensions given on the site plan didn't add up. Kevin explained that the lot is a parallelogram with the buildings at angles to the lot lines, and was not to scale. After examination, he agreed that the numbers didn't add up. The board voted to continue the case to November 6 at 7:15. The Hearns will stake out the garage and have a surveyor prepare an accurate site plan and will clarify the floor plans.

8:30 An application filed by Paul J. Metell for a Special Permit to add on to his house a 12' by 10' mudroom and a 2 story, gambrel roofed 32' by 26' garage. Section 11.2-2 of the West Tisbury Zoning Bylaws requires a Special Permit for an accessory structure of more than 676 Sq. Ft. in total floor area on an under 3 acre lot. Location is Map 30, Lot 17.1; 31 Bluebird Way RU District. No Correspondence
Paul Mettell described his application. The 2nd floor would be for storage and recreational use for his family, and would have a regular staircase. The height meets the 30' height requirement, and is slightly lower than the house. The building would have 1,390 sq ft of floor area. After review, the Board voted unanimously to approve the construction, conditioning it to be non-habitable.

8:45 Review of a proposed revision to the squash court area of the Vineyard Tennis Center.
The conditions of the Special Permit say that Mr. Martin may use this area for fitness use other than a squash court, but must return to the Board for approval of the modified plans. Mr. Martin

explained that he had not found enough support for squash to justify developing that space as a squash court. He would like to add a 2nd floor of 600 sq. ft., as the ceiling for a squash court was high, and both floors would be used for fitness purposes. He might use the spaces for recreational use for young people, such as ping pong tables, and for fitness equipment. All uses will be for fitness. The board agreed that Mr. Martin's plans followed the ZBA decision and conditions and unanimously voted to sign the modified plan. The MVC requires the Board's approval to be sent to them by certified mail so they can consider the changes proposed, as the Tennis Center expansion had been a DRI.

CORRESPONDENCE
Out: Pamela Danz re garages/det. bedrooms/apartments/setbacks

In: Selectmen...Town Meeting on Nov. 12

Notice of Union of Concerned Scientists Talk at Grange hall Oct. 23 @ 7 PM

DHCD Re Affordable Housing Proposed Amendments

The meeting was adjourned at 9:30

Respectfully submitted.

Julie Keefe, Admin.

